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	STATE OF NORTH CAROLINA

COUNTY OF JOHNSTON


	IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

95 CRS 12695-96



	STATE OF NORTH CAROLINA



v.

ANGEL GUEVARA
	)
)
)
)

)
	


*************************************************************

FIFTH SUPPLEMENT TO
MOTION FOR APPROPRIATE RELIEF

*************************************************************

NOW COMES Defendant Angel Guevara, through undersigned counsel, and moves this Honorable Court pursuant to Article 89 of Chapter 15A of the North Carolina General Statutes, Amendments V, VI, VIII, and XIV of the U.S. Constitution, and Article I, Sections 19, 22, 23, 24 and 27 of the Constitution of North Carolina, for an order vacating his convictions and sentence of death, and granting him a new trial and a new sentencing hearing in the above-captioned case, and other relief as specified herein.  


In support of this motion, Guevara attaches Exhibits 1 through 14.  In further support of this motion, Guevara shows the Court the following:
INTRODUCTION

Angel Guevara was convicted and sentenced to death in a proceeding in which disgraced former State Bureau of Investigation Agent Duane Deaver testified to bloodstain pattern matters that the State used directly to refute Guevara’s version of events. Guevara now faces execution for a crime based on evidence that was generated without consideration for basic principles of science and in the absence of any SBI protocols. This Motion for Appropriate Relief addresses the implications of Deaver’s testimony based on currently available information. 

Deaver provided false, misleading, and scientifically unreliable testimony regarding the analysis of bloodstains found at the crime scene. Deaver failed to follow basic scientific procedures in examining the crime scene and documenting his work.  He failed to review the autopsy report and photographs prior to submitting his report.  At trial, Deaver repeatedly referred to stains as “blood,” when, in fact, he never confirmed the substances as blood. Likewise, he testified to conclusions that were neither supported by nor found in either his on-scene notes or his report. Although Deaver testified that he relied on photographs in his analysis, his report included no photographs depicting the stains he analyzed. He further made it impossible to review his work by failing to photograph bloodstain patterns prior to conducting his analysis and by failing to collect samples of the alleged blood evidence. Due process requires that a defendant receive a trial free from false, misleading, or fabricated testimony. 


The State knew eight years before Guevara’s trial that Deaver was unduly biased towards the prosecution. However, the State failed to disclose this and similar impeachment information about Deaver to the defense as constitutionally required. This failure prejudiced Guevara, because it left him unable to challenge testimony that the prosecution characterized as “based on the law of physics” and therefore difficult to refute. 


Trial counsel provided prejudicially deficient assistance when they failed to consult with an expert in bloodstain pattern analysis in an effort to challenge Deaver’s testimony. A qualified expert would have confirmed that Deaver’s failure to follow basic scientific method, to examine, document and collect all necessary evidence before he prepared his report, and to testify consistent with his report and initial findings rendered his testimony scientifically unreliable and misleading. Without an expert to reveal Deaver’s exaggerations and misrepresentations, no amount of cross-examination could have provided the jury sufficient information with which adequately to assess both Deaver’s credibility and his conclusions, including those he asserted were fact, not opinion. 


Guevara’s conviction and death sentence were the result of a proceeding in which an SBI agent known since the late 1980s to be biased toward the prosecution and who has been fabricating and twisting evidence since that time played a crucial role. As such, this case represents an arbitrary imposition of both a capital conviction and a death sentence. 


Guevara’s constitutional rights to due process, the effective assistance of counsel, and to be free from cruel and unusual punishment, as well as his rights under North Carolina law, were unquestionably violated.  Considering the claims in this MAR, there can be no confidence in the verdict or sentence in this case.  Angel Guevara is entitled to a new trial.   
  

PROCEDURAL HISTORY

Angel Guevara was tried and convicted of the first-degree murder of Johnston County Sheriff’s Deputy Paul West and was sentenced to death in the Superior Court of Johnston County on June 20, 1996.  Guevara’s conviction and sentence were upheld on direct appeal. State v. Guevara, 349 N.C. 243, 506 S.E.2d 711 (1998).  On March 18, 2002, the United States Supreme Court denied Guevara’s petition for certiorari. Guevara  v. North Carolina, 526 U.S. 1133 (1999). 


On March 27, 2000, Guevara filed a post-conviction motion for appropriate relief (“MAR”), which he supplemented with a Supplemental Motion for Appropriate Relief on August 13, 2001 (“Supplemental MAR”).  The State filed a response on November 20, 2001 (“Answer”), and filed a Motion for Summary Adjudication regarding portions of the MAR and Supplemental MAR on November 29, 2006 (“SA Motion”). 

Through newly appointed post-conviction counsel, Guevara filed a Second Supplement to Motion for Appropriate Relief on December 4, 2006 (“Second MAR Supplement”). In turn, the State filed an Answer to and Motion for Summary Adjudication of Second Supplement to MAR, on December 11, 2006 (“Second Answer and SA Motion”).  Guevara filed a Third Supplement to Motion for Appropriate Relief on December 13, 2006 (the “Third MAR Supplement”) and a Fourth Supplement to Motion for Appropriate Relief on December 14, 2006 (the “Fourth MAR Supplement”). Counsel filed several individual affidavits as exhibits to the Second MAR Supplement: Exhibit 6, Affidavit of Joanne Hunter, filed December 8, 2006; Exhibit 7, Affidavit of Marina Guevara, filed December 11, 2006; Exhibit 8, Affidavit of Dr. William Burlingame, filed December 12, 2006; Exhibit 9, Affidavit of Mark Duncan, filed December 13, 2006; Exhibit 10, Affidavit of Jerry Waller, filed December 14, 2006; and Exhibit 11, Supplemental Affidavit of Dr. Brad Fisher, filed June 7, 2010.

On August 10, 2010, Guevara filed a timely Motion for Appropriate Relief Pursuant to the North Carolina Racial Justice Act (“RJA Motion”) and an accompanying Motion for Discovery. 

On November 18, 2010, Guevara filed a Motion for Post-Conviction Discovery Regarding the State Bureau of Investigation (“SBI Discovery Motion”), seeking additional discovery in light of the “Independent Review of the SBI Forensic Laboratory” by Chris Swecker and Michael Wolf, which was released on August 18, 2010 (“Swecker Report”), and subsequent revelations regarding misconduct by the SBI and, in particular, analyst Duane Deaver.

On December 15, 2010, the State filed a Correction to State’s Answer to Motion for Appropriate Relief (the “Correction to Answer”); a Correction to State’s Answer to and Motion for Summary Adjudication of Second Supplement to MAR (the “Correction to Second Answer and SA Motion”); an Answer to, and Motion for Summary Adjudication of, Third and Fourth Supplements to MAR (“Third and Fourth Answers and SA Motions”); and an Answer to Affidavits Filed in Support of MAR and Renewal of Motion for Summary Adjudication (“Answer to Affidavits”). 


On January 18, 2011, Guevara filed a Reply to State’s Answers to Motion for Appropriate Relief and Response to State’s Motion for Summary Adjudication (“Reply”). In February 2011, this Court scheduled oral argument on the State’s Motion for Summary Adjudication, without prejudice to Guevara’s right to submit additional claims based on the outcome of the pending RJA and SBI Discovery motions. 


On March 28, 2011, a hearing was held on the State’s Motion for Summary Adjudication. In an order dated June 2, 2011 (“Order”), this Court dismissed Claim 2 of the MAR and determined that an evidentiary hearing was warranted on Claim B in the Second MAR Supplement; Claim III, Motion for Appropriate Relief, supplemented by the Supplemental MAR and Second MAR Supplement; Claim C, Second MAR Supplement; the claim that trial counsel were ineffective in conceding both of aggravating factors at Guevara’s sentencing hearing; and Claim D, Second MAR Supplement. Order, at 5-8. This Court ordered that the remaining claims be held in abeyance pending the outcome of the evidentiary hearing. Order, at 8. 

As of this date, Guevara’s RJA Motion and accompanying Motion for Discovery remain pending, as does the SBI Discovery Motion. The State has agreed to produce voluntary discovery in response to the SBI Discovery Motion. 
SUMMARY OF RELEVANT FACTS
A.
SBI Agent Duane Deaver’s Qualifications, Expertise and Credibility

State Bureau of Investigation Special Agent Duane Deaver testified as an expert in bloodstain pattern interpretation at Angel Guevara’s trial. Deaver’s testimony ran to over 100 transcript pages. 

In describing his qualifications as a bloodstain pattern analyst, Deaver testified that he had attended three classes, one of 60 hours and two of 50 hours, in bloodstain pattern interpretation. 17 T pp. 3348, 3353, 3355.
 This testimony was not accurate.  Each of the courses Deaver named is actually a 40-hour course. Ex. 1, Miller letter, at 4.  Deaver further testified that the instructors of each of the courses hold advanced degrees in forensic science. T p. 3354. However, this testimony was also inaccurate.  The instructors of one of the courses, Terry Laber and Bart Epstein, possess undergraduate degrees in the physical sciences. Ex. 1, Miller letter, at 4.  The instructor for the other bloodstain pattern courses that Deaver attended possesses a high school graduate equivalency degree or GED. Id.  

Deaver testified that he subsequently became the lead instructor for bloodstain pattern interpretation for the SBI statewide.  At the time of Guevara’s trial, he had been an instructor for somewhere around six years. 17 T p. 3348.  Deaver testified that the number of crime scenes in which he had analyzed bloodstain patterns numbered “in the hundreds.” He stated he had previously testified on well over 50 occasions in North Carolina courts as an expert in the field of bloodstain pattern interpretation. 17 T p. 3352. 

Referring to “this blood spatter business,” T. vol. 17, p. 3355, trial counsel queried whether bloodspatter evaluation had been recognized and certified as a forensic specialty. T. vol. 17, p. 3357.
  Deaver answered in the affirmative, noting that he had “been certified as an expert in the area” by courts in North Carolina. T. vol. 17, p. 3357.  However, he was not aware of any national certification program for bloodstain analysts. T. vol. 17, p. 3358.  Moreover, contrary to Deaver’s testimony, courts do not certify experts.  Ex. 1, Miller letter, at 4.

The trial court recognized Deaver as an expert over a defense objection to declaring Deaver a witness in bloodspatter evaluation and offering any conclusions based on what he observed. 17 T p. 3358, 3360.  Later during Deaver’s testimony, the trial court, outside the presence of the jury, made specific findings regarding Deaver’s expertise, noting that the North Carolina Supreme Court had accepted him as an expert in the case of State v. Goode, 341 N.C. 513, 461 S.E.2d 631 (1995). 17 T p. 3375-76.

After Deaver finished testifying, the trial court made additional findings. The trial court found that Deaver was an expert in bloodstain pattern interpretation and that the area of expertise was an appropriate area of expert testimony. The trial court also found that Deaver’s experience, training, and research placed him in a better position than the jury to testify regarding bloodstain pattern interpretation, and that Deaver’s testimony was relevant to the facts in Guevara’s case. The trial court declared that the probative value of Deaver’s testimony outweighed any prejudice. The trial court also found that Deaver read the autopsy report, reviewed photos, and measured blood drops and points of origin and other matters factually similar to Goode, supra. 18 T p. 3311-12. 

Deaver testified on voir dire that he had been recognized by the North Carolina Supreme Court in two cases as an expert, Goode and State v. Daughtry, 340 N.C. 488, 512-13, 459 S.E.2d 747, 759 (1995). 17 T p. 3359, 3360, 3376-77.  In both cases, Deaver’s testimony has since come under serious scrutiny.  

With respect to Daughtry, the North Carolina Supreme Court on August 25, 2011 granted Daughtry’s petition for a writ of certiorari and ordered that a hearing be held on the claims in Daughtry’s Second Motion for Appropriate Relief (Second MAR). The Daughtry case involved the beating murder of a woman directly outside her boyfriend’s apartment. The boyfriend, who admitted to being asleep inside the apartment just feet from where his girlfriend been beaten to death, pointed police to her ex-boyfriend, Daughtry, who was convicted. The North Carolina Supreme Court affirmed Daughtry’s conviction and death sentence in 1995, the year before Guevara was tried. The Second MAR includes claims that the State’s forensic evidence against Daughtry was scientifically unsound and unreliable. Deaver was closely involved in virtually every aspect of the forensic investigation in Daughtry.



With respect to Goode, Federal District Court Judge Malcolm Howard, on October 29, 2009, entered an order granting sentencing relief upon a petition for habeas corpus in the case of Goode v. Branker, the habeas proceeding that followed state-post conviction proceedings. The Goode case involved a double murder in Harnett County in February 1992 and was tried in November 1993, approximately two and one-half years before Guevara’s trial.  Deaver conducted serology and bloodstain pattern analysis and testified as an expert for the State at trial.  In his petition for habeas corpus, Goode claimed that Deaver falsely testified that the serology testing he conducted established there were small amounts of the victim’s blood on Goode’s boots.  In fact, Deaver had only conducted a presumptive test for blood.  In his Order granting relief on another basis, Judge Howard concluded that Deaver misled the jury about the results of the serology testing he conducted. Deaver’s sworn testimony claiming there was blood spatter on a defendant’s boots that was invisible to the naked eye had “falsely portrayed to the jury that he conducted a test for blood that indicated blood . . . was on petitioner’s boot.” Ex. 2, Goode v. Branker, 5:07-HC-2192-H (EDNC)(10/29/09 Order, p. 25). Judge Howard further found that “the State, through Agent Deaver, presented misleading evidence about the testing done on petitioner’s boots being conclusive for blood.” Id. at page 27.
 




In 2010, an Independent Review commissioned by the North Carolina Department of Justice, and conducted by two former high ranking officials of the Federal Bureau of Investigation, examined one aspect of Agent Deaver’s conduct as an analyst at the SBI: how he reported the results of blood testing on his laboratory reports. It found that: “in a sampling of lab files assigned to Agent Deaver from 1988 through 1993 (when he left the lab to become a full-time blood spatter analyst) in which a positive presumptive test was followed by a negative confirmatory Takayama test, reports failed to mention the negative confirmatory test. In five instances the report stated that ‘the quantity of stain was insufficient for further testing’ or ‘the quantity of stain was insufficient to test further’ when in fact a Takayama test (sometimes multiple tests) was conducted on the item(s) and the corresponding lab notes reflected a negative result. Exhibit 3, Swecker & Wolf, Independent Review of the SBI Forensic Laboratory, at 18. 
In describing how the results of the review were organized, the Swecker Report noted that the fourth and most serious category of misconduct involved cases in which the results contained in the lab report were completely inconsistent with the results reflected in the internal lab notes. “There were five such cases in this category, all handled by SA Deaver. One of these cases involved a defendant who was executed. In two instances the words ‘revealed the presence of blood’ were used [in the lab report] when in fact the results of the confirmatory test were reflected in the [lab] notes as negative . . . . In three other instances the [lab] report stated that further tests were ‘inconclusive’ or ‘failed to give any result’ when the lab notes reflect negative results.” Id. at page 11 (emphasis added).

Deaver told Swecker that he was writing his reports for police and prosecutors. Ex. 4, Joseph Neff, SBI colleagues discredit Deaver in Peterson hearing, Raleigh News & Observer, Dec. 9. Swecker also discerned a cultural bias within the SBI in favor of the prosecution. Id. 

Deaver is reported to have engaged in similar conduct in later matters. For example, in a 2007 murder case, North Carolina v. Kirk Turner, the original bloodstain interpretation by SBI Special Agent Gerald Thomas contained nothing to contradict the defendant’s claim of self-defense. Ex. 5, Joseph Neff, Fantastic tales told in blood; a jury stunned by SBI’s acts, Raleigh News & Observer, August 10, 2010. However, prosecutors decided to argue at trial that the defendant had killed his estranged wife, wiped the knife on his shirt, and then staged the scene by stabbing himself in the leg with an 18-inch blade attached to a long spear. Id. A prosecutor went to the SBI to meet with Thomas, who brought his mentor, Duane Deaver. Id. Thomas and Deaver agreed to support the prosecution’s theory and altered the initial report without any indication of the change. Id. A sentence about the bloodstain on the defendant’s shirt being consistent with a “bloody hand” was changed to read “a pointed object, consistent with a knife.” Id. Thomas made no notation that he had amended or changed or updated his report, with even the date of his report remaining the same. Id. After a defense expert disagreed with the new conclusion, Deaver and Thomas conducted an experiment that was, according to Thomas, specifically designed to “shore up” his new argument. Id. A video shows that twice, Thomas (accompanied by Deaver, who was filming) put on a clean shirt and then dipped a knife into blood, carefully getting the blood only on the edges. He then carefully wiped the blade on his shirt in an attempt to leave a stain that resembled the outline of the knife. After the second attempt, Deaver stated on the video, “Oh, even better, holy cow, that was a good one. Beautiful. That’s a wrap, baby.” Id. After defense attorneys discovered the initial report, and confronted Thomas with it at the trial, the jury acquitted Turner. The foreman of the jury, a self-described “law-and-order man,” reported to the Raleigh News & Observer that the jurors were stunned by the SBI’s conduct. He commented, “I don’t know what other word to use but a fraud.” Id. After this information was published, Deaver and the rest of the bloodstain pattern unit, all of whom had been trained by Deaver, were suspended by the SBI. 

In January 2011, the SBI fired Deaver based on problems with his preparation for testimony and testifying, including conducting experiments to try to produce desired results in cases. Ex. 6, Joseph Neff, Peterson seeks relief, but Deaver will feel heat, Raleigh News & Observer, Dec. 4. 2011; Ex. 7, Joseph Neff, Drama-filled first day of Peterson hearing, Raleigh News & Observer, Dec. 6. 2011. 


In December 2011, testimony at a hearing on a motion for appropriate relief of Michael Peterson revealed that SBI training documents showed Deaver as having a strong bias for the prosecution as early as 1988. Ex. 8, Joseph Neff, Peterson’s team works to discredit Deaver’s testimony, Raleigh News & Observer, Dec. 7, 2011. During an SBI evaluation that year, Deaver’s strengths were recorded as good public speaking and comfort in front of an audience. However, the evaluation revealed “a strong bias toward the prosecution.” Id. 

Peterson was convicted of murder in the death of his wife, who fell down stairs at their Durham home.  Following the December MAR hearing, Superior Court Judge Orlando Hudson, who had also presided over Peterson’s original trial in 2003, found that Deaver had misled the judge and jury during the trial. Judge Hudson also found that Deaver gave perjured testimony. Ex. 9, Joseph Neff, Judge sets bond for Michael Peterson, Raleigh News & Observer, Dec. 14. Defense counsel at Peterson’s original trial had argued that Deaver was no expert, but prosecutors defended Deaver’s expertise based, in part, on Deaver’s history of testifying as an expert in dozens of cases before North Carolina courts. Ex. 10, Joseph Neff, Defense challenged Deaver at trial in 2003, Raleigh News & Observer, Dec. 15, 2011. 


At the Peterson trial, Deaver testified that as of 2003 he had worked on 500 bloodstain pattern analysis cases, had written 200 reports, and had testified in 60 cases. Ex. 6, Joseph Neff, Peterson seeks relief, but Deaver will feel heat, Raleigh News & Observer, Dec. 4. 2011. However, when the SBI investigated Deaver’s record prior to his 2011 firing, the agency could identify only 47 cases where Deaver investigated blood spatter during his entire career from 1986 to 2010. Ex. 7, Joseph Neff, Drama-filled first day of Peterson hearing, Raleigh News & Observer, Dec. 6. 2011. 


At the Peterson MAR hearing, testimony by Deaver’s colleagues indicated that Deaver was hostile to 2009 efforts to re-examine a case in which an imprisoned man was eventually exonerated in a 1991 murder. Ex. 4, Joseph Neff, SBI colleagues discredit Deaver in Peterson hearing, Raleigh News & Observer, Dec. 9. 2011. News reports also state that, in response to a colleague who stated that lab tests, not pictures, were needed to identify blood, Deaver said that a trained analyst should have enough experience to identify blood from a picture. Ex. 11, Joseph Neff, Peterson defense dissects Deaver’s methods, Raleigh News & Observer, Dec. 9. 2011.  


According to news reports, an expert in the Peterson case testified that Deaver’s work failed to meet the basic rules governing high-school science. For example, Deaver did not document all of his work, and he did not explain his methodology. Ex. 12, Joseph Neff, SBI expert’s partiality, methods questioned in Peterson hearing, Raleigh News & Observer, Dec. 8, 2011. Furthermore, Deaver designed his experiments after forming his conclusions in the Peterson case. Id. Experts testified that Deaver did not try to test other hypotheses or alternative explanations. Id.; Ex. 11, Joseph Neff, Peterson defense dissects Deaver’s methods, Raleigh News & Observer, Dec. 9. 2011. Another expert, Tom Bevel, who wrote the textbook Bloodstain Pattern Analysis, criticized Deaver for failing to photograph his work and the crime scene and to make detailed drawings that would allow his peers to review his work. Ex. 13, Joseph Neff, Records counter Deaver’s testimony, Raleigh News & Observer, Dec. 14, 2011. 

B.
The Facts in This Case.

Uncontested evidence adduced at Angel Guevara’s trial showed the following:  On September 11, 1995, Guevara was at home with his two-year-old son Joshua at his mobile home in Smithfield, North Carolina.  Two officers from the Johnston County Sheriff’s Department, Deputy Paul West and Lieutenant Ronald Medlin, were dispatched at the request of the Raleigh Police Department to confirm the home address of Jose Rosado in connection with a confrontation between Rosado and a security guard at North Hills Mall.  Rosado was the name Guevara had used since moving to North Carolina.  When West and Medlin arrived at the mobile home, Guevara opened the door to speak with them.  Initially, Guevara denied that he was Jose Rosado.  At the officers’ request, he retrieved his passport from inside the mobile home.  The passport identified him as Angel Guevara.  Medlin radioed the dispatcher to determine if there were any outstanding warrants against Guevara.  The dispatcher confirmed that Guevara was wanted on a charge in New York City, and Medlin stated they would take Guevara in.  At that time, Guevara attempted to close the door to his mobile home.  West wedged his flashlight into the door jamb and forcibly entered the mobile home.  Medlin told West to wait for backup but West said they could handle it.  Shortly thereafter, West’s body was discovered inside of the trailer.  He had been shot twice and died of his injuries.  

After his arrest, Angel Guevara admitted that he was involved in a struggle inside the trailer, which resulted in West’s being shot and killed.  There is no question as to who was involved in the shooting.  Accordingly, the key issues at trial, which determined the level of Mr. Guevara’s culpability and his sentence, were the manner and circumstances in which the shooting occurred.


Medlin’s and Guevara’s testimony differed as to what happened after Deputy West forced his way into the trailer.  According to Medlin, Guevara shot West almost immediately after  he entered the trailer, as West approached Guevara with his hands up, saying “no, no, don’t, don’t.”  T p. 2164.  Medlin testified he saw West hit the floor “face first.”  T p. 2165.  According to Medlin, he radioed to the dispatcher for help, then proceeded up the steps to the trailer door with his weapon drawn. Medlin heard another shot, then realized he had been hit.  Medlin quickly retreated.  T. p. 2166-67.  


In his statement to police and his testimony at trial, Guevara described a much different scene.  According to Guevara, after West forced his way into the trailer, Guevara went into the bedroom to get his phone so he could call an attorney.  T p. 3815.  At that point, Guevara heard Joshua screaming.  Id.  Guevara grabbed a rifle from his closet and loaded it.  When he stepped out of the bedroom, Guevara saw West, with his pistol drawn, holding Joshua.  West, seeing Guevara, dropped Joshua on the floor.  Guevara then fired a warning shot from the hip towards West.  T p. 3816-17.   West, who was hit in the side, fell to the floor and lost his grip on the pistol.  A struggle ensued.   As West tried to grab his pistol, Guevara hit him on the head with the rifle.  T p. 3818.  Guevara then turned to see Medlin coming up the stairs to the back door with his gun drawn.  Guevara fired a warning shot at Medlin.  Medlin ran away quickly, leading Guevara to believe he was not hurt.  T p. 3819.  Guevara then turned to struggle again with West, first over control of the pistol, then over control of the rifle.  As the two men struggled for control of the rifle, West grabbed the forearm of the rifle.  West was in a semi-seated position on the floor, leaning backwards, and the rifle was pointed towards his chest.  Both men were pulling on the rifle.  During the tug-of-war, the rifle discharged, shooting and killing West.  T p. 3819-23.
C.
Bloodstain Evidence at Guevara’s Trial

The State did not disclose Deaver’s conclusions regarding his bloodstain analysis prior to the trial. Nevertheless, the trial court permitted Deaver to testify regarding conclusions not contained in his report.  (17 T. p. 3345-46)

Deaver visited the crime scene on 13 September 1995, two days after the shooting, to conduct bloodstain pattern analysis of the crime scene. 17 T p. 3397-98. Deaver testified that he could distinguish three patterns at the scene, one in front of a puddle of blood on the floor, one in an area along the wall, and a third on the refrigerator. 17 T p. 3406-07. 

Deaver testified that he was able to determine two points of origin from the whole scene. 17 T p. 3410. Deaver commented that “it is not an opinion as to the points of origin. It is a fact of reconstruction. The opinion is to how that occurred, but it is not an opinion as to the point of origin.” 17 T p. 3420. 



According to Deaver, the point of origin of the large stain on the west wall, which resulted from medium force, was eight inches out from the wall and 27 inches up from the floor. 17 T p. 3421, 22. The other point of origin was between the refrigerator and the wall and just several inches from the floor. 17 T p. 3414, 3421. Deaver said the basis of his opinion was the difference between “2 spatter patterns, really 3 patterns” that he discussed. 17 T p. 3415-16. 


With respect to the first point of origin, of the stain on the west wall, Deaver testified that his drawing was not a detailed representation, but rather was merely to illustrate the area that he was working on. Deaver testified that he would never conduct a reconstruction or any determination from a drawing; he would not even try to make a guess. 18 T p. 3299-3300. 


Deaver testified that cast-off stains on the west wall were made by a standing individual beating a source of blood. 17 T p. 3438. He reiterated, “It is my opinion that this is consistent with an individual delivering a beating in this area….How that actually occurred I don’t know. The bloodstain pattern is the evidence.” 17 T p. 3430. It was his “opinion that an individual down on the floor raising his hand in a manner would not create that stain…an individual standing created that stain.” 17 T p. 3441. 


Deaver could not show on his drawing of the west wall the tallest point on the wall where there was blood. He did not draw all of the droplets, but rather representative droplets. 17 T p. 3444. In terms of how he selected droplets from which to derive a point of origin, Deaver stated that he made the selection  based on experience and being able to identify patterns. “I mean they are specific. They are obvious to me.” 17 T p. 3439. 

Deaver testified that West’s head wounds were consistent with having been the source of origin for the stains on the west wall, 18 T p. 3280, and that the point of origin was consistent with a beating. Id., 17 T p. 3416.

Deaver testified that there was no way to determine where in the area between the refrigerator and the wall  the second point of origin was.  However, he testified that the stain on the refrigerator was indicative of back spatter from a gunshot. 17 T p. 3416, 3423. Deaver further testified that the refrigerator stain was consistent with back spatter from an entrance wound. 17 T p. 3468, 3472. Deaver opined that West was lying on the floor and that the weapon was discharged at close range into West’s chest, creating the 90 degree back splatter on the refrigerator and wall. 17 T p. 3472-74.  According to Deaver, the spatter did not hit the wall through West’s clothing  because the clothing  had been blown away. 17 T p. 3474. He explained that a back spatter pattern was very specific and very unique to this type of incident. It was something that experience and experimentation over long years allowed him to be able to detect. 18 T p. 3289. 

Deaver sketched the side of the refrigerator and the stains he saw there. 17 T p. 3426. There was no photograph of that area. Deaver described the stains as a very, very small number of round droplets. 17 T p. 3246. Deaver identified what looked like a transfer stain from hair, which was a very characteristic stain without droplets. 17 T p. 3247. There was also a droplet at the back. Deaver did not know how high off the floor it was; it was a smear stain and he did not make a notation of that. 17 T p. 3429. 


Deaver said he saw “maybe 6 or 8, or something like that” small stains low down on the refrigerator. 17 T p. 3428. He could not remember whether he could see them with the naked eye or he needed a magnifying glass. 17 T p. 3427-28. Deaver could not remember how high off the floor the blood was, as he failed to measure the distance or record it in his notes. 17 T p. 3477, 18 T p. 3273. Notes are just notes, and in the report it was stated clearly. 18 T p. 3293. 


Deaver testified that the stain on the refrigerator  tested positive for phenolphthalein. 17 T p. 3428. He stated: 

Phenolphthalein is a presumptive test for blood. And whenever I’m looking at stains, I test those with a presumptive test to make sure that we are looking at blood. Though it may be very apparent to us, I follow up and we do a preliminary [sic] test with it also.

17 T p. 3435. He recalled that the side of the refrigerator was “extremely dirty” and there were all kinds of stains on the side. 17 T p. 3434. Deaver testified that he made a note of what was blood, but that he could not tell what the other stains were. 17 T p. 3434. Deaver did not take any samples for confirmatory testing. 17 T p. 3435.


Deaver did not examine the drops on the floor between the refrigerator and West’s body to determine the existence of blood. 17 T p. 3435. He did not make any measurements regarding angles or the way in which the droplets may have been deposited on the floor. 17 T p. 3435. “The floor had been altered somewhat with the removal of the body; and therefore, I just disregarded the floor.” 17 T p. 3436. He testified that, “Where there has been alteration to the blood stains, it is necessary to disregard those….So, this is not relevant to my examination.” 17 T p. 3436. For the same reason, he made no notation of any blood on the floor.  17 T p. 3436. Deaver further testified that  he did not measure certain big stains, because they were not part of a pattern, they were merely transfer stains. 17 T p. 3437. 


Deaver testified that he reviewed autopsy photographs and the autopsy report in preparation for his testimony. 17 T p. 3412. Over defense objection, Deaver opined that the injuries depicted in six photographs of West’s head were consistent with the blood spatter he observed in this case. 17 T p. 3412-13.  

Deaver testified that he routinely gave an opinion as to a minimum number of blows. 17 T p. 3417. However, he testified that he was not able to determine a minimum number of blows in this case. 17 T p. 3418. He found one point of origin on the side of the window, but there were other stains in the same pattern for which he was unable to find a source of origin. 17 T p. 3418. “In other words, I couldn’t find all the places that blows had been given near that pattern. It was impossible for me to say a minimum number of blows. I did not render an opinion as to that.” 17 T p. 3418. 

Deaver explained to the jury that bloodstain pattern interpretation is largely based on the laws of physics. 17 T p. 3361. During closing arguments, the prosecution also referred to Deaver’s testimony as a matter of physics: 

There was more evidence. Here’s the part I’m sure you didn’t forget: the blood spatter. And you know, the defense really showed the contempt for this evidence, because it is based on the law of physics and motion and it is hard to argue with. 

It confirmed first of all the beating in the head….

But even more damaging, and this is the part that tore him up, was that the second source of blood for the pattern between the refrigerator and the wall was only several inches off the floor. 

You see, the problem was that it shot down the defense’s theory that Paul was up in a semi-sitting position. He was still struggling. If that were so, it would be higher than several inches. That nailed it that he was flat on his back. 

23 T p. 4255-56. The State used Deaver’s testimony to directly refute Guevara’s account of his struggle with West: “Ronald Medlin has told the truth. And the circumstantial evidence and the physical evidence supports it.” 23 T p. 4375. His testimony was “remarkably consistent with the physical evidence.” 23 T p. 4357. “And the defense just can’t stand Agent Duane Deaver’s blood spatter testimony because it’s so complete. It demolishes their client’s story.” 23 T p. 4367. 
D.
Expert Review of Bloodstain Pattern Analysis at Guevara’s Trial

Marilyn T. Miller, EdD, a forensic scientist and bloodstain pattern expert, reviewed Deaver’s testimony at Guevara’s trial, as well as his report and notes from his examination of the crime scene. She determined that “no appropriate documentation,” including photography or notetaking records, was done. Deaver’s on-scene notes failed to include dates, times, or examiner identification. (Ex. 1, Miller letter, at 1.) The notes indicate that Deaver found two areas of bloodstain patterns. He identified those as “West Wall” and “Side of Refrigerator.” Id. at 2. However, Deaver did not examine bloodstains on the floor, which “is a serious omission, as it could lead to incomplete or incorrect interpretations.” Id. 

Deaver’s notes with regard to the West Wall did not include “[m]easurements to record the location of any of the bloodstain patterns on the wall….The failure to record the location of the patterns makes it impossible to reconstruct how the bloodshed events occurred.” Id. Likewise, there is no written documentation of calculations for the angle of impact for the stains selected for the point of origin determination. Id. 

With respect to the Side of Refrigerator, Deaver identified two areas of staining. Id. He identified the two areas in his notes as “Transfer Hairs in it” and “90° spatter.” However, his “notes do not include any measurements to record the location of these patterns found on the side of the refrigerator,” despite the fact that “the precise location of each stain is essential for a determination of the stain origin.” Id. at 2. Given that no location was recorded, “it is impossible to reconstruct how any bloodshed event occurred.” Id. 

Necessary photographic evidence regarding the scene is also absent. “There were no useable photographs taken by the crime scene investigators or SA Deaver to document the side of the refrigerator to assist in any additional bloodstain pattern examination.” Id. at 3. With respect to the West Wall, 

The bloodstain patterns found on the wall were not photographically documented prior to examination. This documentation is necessary to preserve the bloodstain patterns before they may be changed or altered during any reconstruction activities. SA Deaver’s failure to photograph the patterns prior to examination calls into question the reliability of the examination performed. 

Id. at 2. 

As part of his examination of the scene, Deaver testified that he analyzed stains for the presence of blood. 17 T p. 3428, 3434, 3435. With respect to the West Wall, although his “notes show that a preliminary phenolphthalein test was positive…there is no documentation of which bloodstain was tested nor that the stain was collected for confirmation as blood.” Ex. 1, Miller letter, at 2. Absent such a confirmatory test, “there can be no assurance that the red-brown stains are confirmed as blood.” Id. 

Likewise, Deaver testified that he conducted a preliminary phenolphthalein test on the side of the refrigerator. Although his “notes show that a preliminary phenolphthalein test was positive…there is no documentation of which bloodstain was tested nor that the stain was collected for confirmation as blood.” Id. As with the West Wall, “[w]ithout the confirmation test, there can be no assurance that the red-brown stains are blood.” Id. 

Deaver prepared a report shortly after his on-scene examination of the bloodstain patterns. The report included a sketch of the West Wall that was not to scale. No sketch of the refrigerator was included. No photographic documentation was included. Deaver identified four different bloodstain patterns on the West Wall and one on the Side of Refrigerator. Although Deaver testified that he reviewed the autopsy report and photos in preparation for testifying, he did not review these documents for wound dynamics suffered by the victim prior to submitting his report. Id. at 3. As Miller noted, an examination of these materials is essential to a thorough bloodstain analysis.  Moreover, “the clothing of the victim, especially the areas near the wounds must be examined to complete a thorough bloodstain pattern analysis.” Id. (emphasis in original). 


With regard to the West Wall, Deaver determined that the point of origin of spatter was eight inches from the west wall and 27 inches above the floor. Miller notes that Deaver omitted a third measurement on the north-south axis, which is necessary for a proper point of origin determination. Id. He described another spatter pattern on the West Wall as having “failed to reveal a particular point of origin…” Id.; 17 T p. 3460. He subsequently stated that the point of origin “was in between the refrigerator and the West Wall in the walkway between the kitchen and the master bedroom of the trailer.” The West Wall pattern was further described to include a puddle of blood, a floor jack with handle, an ink pen, and bags of concrete mix. Deaver’s final conclusion in his report is that the bloodstains indicated a minimum of two blows. The report included “no conclusion as to the location of the suspect who is striking the victim.” Ex. 1, Miller letter, at 3.  As described above, Deaver’s testimony differs markedly from his report.  In contrast to his report, Deaver testified that he was unable to determine the minimum number of blows.  He further testified that he was able to determine that the suspect was standing over the victim as he was striking the blows.  

The bloodstain pattern on the Side of Refrigerator that Deaver identified in his report is described only as a “spatter pattern.” Id. The report contains no “identification of the specific type of bloodshed event that would have created this pattern.” Id. at 3-4. Furthermore, Deaver “did not identify the location of the bloodshed event.” Id. at 4.  In contrast, Deaver testified that the stain on the refrigerator was, specifically, back spatter from a gunshot.  He also testified that he could determine the spatter came from a source low to the ground, opining that the spatter occurred when West, lying flat on the floor, was shot in the chest at close range causing blood to plane out in a 90 degree angle. 

Based on the materials available to her at this time, Miller concluded that 

SA Deaver used sloppy, unscientific methodology at the crime scene for his bloodstain pattern interpretation. He failed to adhere to basic scientific methods of documentation and examination. His bloodstain pattern report was prepared just days after examining the crime scene without reviewing the victim’s autopsy report or the victim’s clothing, both of which are essential to a thorough and proper bloodstain pattern examination, before writing his report. His testimony as a bloodstain pattern analyst was filled with exaggeration regarding his credentials. It is very concerning, highly unscientific and unethical that he testified to matters that were not in his report or his notes. 

 Miller at 5. 

ARGUMENT
I. THE CONDUCT OF DUANE DEAVER DEPRIVED ANGEL GUEVARA OF HIS RIGHT TO DUE PROCESS UNDER THE UNITED STATES AND NORTH CAROLINA CONSTITUTIONS. 

SBI Special Agent Duane Deaver provided false, misleading, and scientifically unreliable testimony regarding the analysis of bloodstains found at the crime scene. Deaver failed to follow basic scientific procedures in examining the crime scene and documenting his work.  He failed to review the autopsy report and photographs prior to submitting his report.  At trial, Deaver  repeatedly referred to stains as “blood,” when, in fact, he never confirmed the substances as blood. Likewise, he testified to conclusions that were neither supported by nor found in either his on-scene notes or his report. Although Deaver testified that he relied on photographs in his analysis, his report included no photographs depicting the stains he analyzed. He further made it impossible to review his work, which he and the prosecution described as based on “physics”  and thus difficult to refute, by failing to photograph bloodstain patterns prior to conducting his analysis and by failing to collect samples of the alleged blood evidence. Due process requires that a defendant receive a trial free from false, misleading, or fabricated testimony. Deaver’s conduct deprived Angel Guevara of due process of law under the United States and North Carolina constitutions and requires that Angel Guevara receive a new trial. U.S. Const. amends. VI, VIII, XIV; N.C. Const. art. I, §§ 19, 23, 27. 

The State’s use of false, misleading or fabricated testimony at a trial violates the defendant’s right to due process of law. The United States Supreme Court has long held that it violates due process to convict a defendant through the use of fabricated evidence: 

[D]ue process . . . cannot be deemed to be satisfied . . . if a State has contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured. Such a contrivance by a State to procure the conviction and imprisonment of a defendant is as inconsistent with the rudimentary demands of justice as is the obtaining of a like result by intimidation.
Mooney v. Holohan, 294 U.S. 103, 112 (1935) (citation omitted); see also Miller v. Pate, 386 U.S. 1, 7 (1967) (“More than 30 years ago this Court held that the Fourteenth Amendment cannot tolerate a state criminal conviction obtained by the knowing use of false evidence. There has been no deviation from that established principle. There can be no retreat from that principle here.” (citations omitted)); Giglio v. United States, 405 U.S. 150, 193 (government’s knowing use of false testimony violates due process); Zahrey v. Coffey, 221 F.3d 342, 355 (2d Cir. 2000) (“It is firmly established that a constitutional right exists not to be deprived of liberty on the basis of false evidence fabricated by a government officer.”); Ricciuti v. New York City Transit Auth., 124 F.3d 123, 129, 130 (2d Cir. 1997) (“When a police officer creates false information likely to influence a jury’s decision and forwards that information to prosecutors, he violates the accused’s constitutional right to a fair trial”); Washington v. Wilmore, 407 F.3d 274, 282 (4th Cir. 2005). 

Jurors generally are not well equipped to evaluate complex expert testimony, because they cannot judge the credibility of such evidence, as they do other testimony, by falling back on their own knowledge, life experiences and common sense. Moreover, someone who has been recognized as an “expert” by the court comes to the witness stand with a presumption of objectivity and integrity, particularly when, as with SBI experts, he is not being specifically paid for his testimony.  In short, it is well recognized that expert testimony comes with unique dangers that can undermine the jury’s ability to ascertain its trustworthiness.


These dangers are particularly acute with regard to bloodstain pattern analysis. The National Academy of Sciences (“NAS”), in its landmark 2009 study of forensic sciences entitled Strengthening Forensic Science in the United States: A Path Forward, specifically discussed the significant limitations on bloodstain pattern analysis, and its particular susceptibility to fraud and abuse:

Bloodstain patterns found at scenes can be complex, because although overlapping patterns may appear simple, in many cases their interpretations are difficult or impossible.
* * *

In general, the opinions of bloodstain pattern analysts are more subjective than scientific. In addition, many bloodstain pattern analysis cases are prosecution driven or defense driven, with targeted requests that can lead to context bias.

* * *
Scientific studies support some aspects of bloodstain pattern analysis. One can tell, for example, if the blood spattered quickly or slowly, but some experts extrapolate far beyond what can be supported.
* * *
[E]xtra care must be given to the way in which the analyses are presented in court. The uncertainties associated with bloodstain pattern analysis are enormous.
Strengthening Forensic Science in the United States: A Path Forward, http://www.nap.edu/catalog/12589.html, at pages 177-179 (emphasis supplied).  

The potential dangers of bloodstain pattern analysis recognized by the NAS report have now been documented to exist in the work of the SBI Bloodstain Pattern Analysis unit, which was headed by Duane Deaver. As reported by the Raleigh News & Observer, that unit operated without any written policy from 1988 until October 2009. One expert called the lack of policy “astounding,” noting that “[i]f you are a reputable unit, you have written procedures for everything you do.” The North Carolina Attorney General suspended the entire unit in August 2010, expressing concerns about the work they had performed and doubts about their training and experiments. Equally troubling, the Attorney General noted that he was “concerned about the potential of influence of prosecutors on the opinions of some SBI agents regarding this science.” Ex. 14, Raleigh News & Observer, Bloodstain Analysis Team Had No Guidelines For 21 Years, September 10, 2010.

Deaver provided false testimony at Guevara’s trial with respect to both ancillary and central matters. He exaggerated his own credentials by misstating not only the hours he spent training but also the educational qualifications of the persons who trained him. He also vastly inflated the number of bloodspatter cases on which he had worked. In other words, Deaver lied when there was no reason to lie. 

With regard to the crime scene, Deaver testified that he examined blood stains, when there was no evidence that the substance he was examining was, in fact, blood. His report indicated that he conducted only a presumptive phenolphthalein test for blood. Furthermore, he failed to collect samples of the evidence in order to submit them for confirmatory testing in a laboratory. Deaver’s habit of misrepresenting the existence of blood, as he also did in Goode, demonstrates a lack of adherence to basic scientific principles and ethics, just as when he commented that an experienced analyst should be able to identify blood from a photograph. 


Deaver’s testimony at Guevara’s trial was also “highly unscientific and unethical,” when he testified to matters that were not in his report or in his notes. Ex. 1, Miller letter, at 5. Deaver’s opinions at Guevara’s trial were unreliable because they were based on sloppy, unscientific methodology, and because Deaver failed to adhere to basic scientific methods of documentation and examination. Id. He did not memorialize any measurements or calculations to verify his analysis or conclusions. He did not take photographs, even though he himself testified that he would not attempt an analysis from sketches. 18 T p. 3299. Deaver testified that he relied on photographs, yet his report included no photographs depicting the stains that Deaver purported to examine and analyze. Furthermore, Deaver did not conduct a thorough evaluation of the crime scene and bloodstain evidence.  He did not review the autopsy report or photographs prior to submitting his report.  He did not examine stains on the floor at all—a “serious omission” that “could lead to incomplete or incorrect interpretations.” Id. at 2. When asked about a transfer stain, he commented only that it was not part of a pattern. 17 T p. 3437.
 

In effect, Deaver asked the jury to rely on his memory, his training, and his practical experience. However, as demonstrated by Judge Howard’s order in Goode, it was Deaver’s  practice by the time of Guevara’s trial to mislead judges and juries. Further, as reflected in the SBI’s own documents, Deaver demonstrated that he was notably biased in favor of the prosecution as early as 1988, eight years before Guevara was tried. 

To date, no videos of experiments conducted by Deaver have been produced in this case.  However, Deaver testified that experience and experimentation allowed him to recognize that the stain on the refrigerator was back spatter from a gunshot (a conclusion not cited in his report). 18 T p. 3289. Deaver further testified that he was also able to establish through experimentation and testing that an individual could be involved in an incident in which bloodstaining occurred without getting blood on that individual’s own clothing. 17 T p. 3419. However, the bloodstain unit at the SBI was suspended in part because of doubts about its training and the experiments it conducted. 

Given Deaver’s failure to adhere to basic scientific methodology, his testimony in which he exaggerated his credentials and misled the jury about the presence of blood, and his unethical behavior in testifying about matters contained neither in his notes nor his report, Deaver’s testimony represents exactly the false, misleading or fabricated testimony at a trial that violates the defendant’s right to due process of law. Angel Guevara is entitled to a new trial. 
II. ANGEL GUEVARA WAS DENIED HIS RIGHT TO DUE PROCESS OF LAW WHEN THE STATE FAILED TO DISCLOSE IMPEACHMENT INFORMATION ABOUT A STATE’S WITNESS THAT IT POSSESSED SINCE 1988, EIGHT YEARS BEFORE GUEVARA’S TRIAL. 

The State knew eight years before Guevara’s trial that Deaver was unduly biased towards the prosecution. However, the State failed to disclose this and similar impeachment information about Deaver to the defense in violation of Brady v. Maryland, 373 U.S. 83 (1963), and its progeny. This failure prejudiced Guevara, because it left him unable to challenge testimony that the prosecution characterized as based on “physics” and “hard to argue with.”  As a result, Angel Guevara was deprived of his constitutional right to a fair trial and must have a new trial. 

The Sixth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, Sections 19, 23, and 27 of the North Carolina Constitution require the prosecution to provide the defendant in any criminal case with exculpatory information in the possession of the State.   Brady, 373 U.S. at 87; State v. Gaines, 283 N.C. 33, 44-45, 194 S.E.2d 839, 847 (1973). The Fourteenth Amendment bestows a constitutional duty upon prosecutors to volunteer exculpatory matters to the defense.   United States v. Agurs, 427 U.S. 97 (1976). Suppression by the prosecution of evidence favorable to an accused is a due process violation whether the evidence is material to guilt or to punishment and regardless of whether the prosecutor acted in good faith.   Brady, supra. The principle articulated in Brady was established to avoid an unfair trial of the accused. Id. Information is material if, with the disclosure, there would have been a “‘reasonable probability of a different result.’” Kyles v. Whitley, 514 U.S. 419, 434 (citation omitted). In determining whether a reasonable probability exists, the Supreme Court stated that “the question is not whether the defendant would more likely than not have received a different verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence.” Id. 

Exculpatory information includes evidence that directly indicates the innocence of the defendant, as well as evidence that tends to impeach the testimony of a state’s witness, United States v. Bagley, 473 U.S. 667 (1985), and evidence that could lead the sentencer to impose a lesser sentence. Brady, supra. Accordingly, Brady requires the State to disclose to the defense not only directly admissible evidence, but also information which would assist the defendant in obtaining admissible evidence and preparing his defense. Maynard v. Dixon, 943 F.2d 407, 418 (4th Cir. 1991), cert. denied, 502 U.S. 1110 (1992).


The duty to disclose extends to information in the hands of law enforcement officers, Bagley, supra. Furthermore, “the individual prosecutor has a duty to learn of any favorable evidence known to others acting on the government’s behalf in the case.” Kyles, 514 U.S. at 437.


It is well established that evidence that would impeach the credibility of a witness or, for that matter, the entire investigation must be disclosed to the defendant. Giglio v. United States, supra; Kyles v. Whitley, 514 U.S. 419 (1995). 


The SBI had information as early as 1988, eight years before Guevara’s trial, that Duane Deaver was biased in favor of the prosecution. This was material information to which the defense was entitled before Guevara’s trial. Especially in light of Deaver’s repeated insistence that what he was rendering were not “opinions,” but rather were matters of fact that did not lie, the jury needed to know that he had been found to have slanted testimony in a training exercise. This information was crucial to assessing Deaver’s credibility, especially in light of other testimony that the North Carolina Supreme Court had put its imprimatur on Deaver’s expertise in State v. Goode and State v. Daughtry.

Deaver’s pattern of ignoring the truth for his own purposes, and providing false and misleading information to courts, existed the entire time he was with the SBI. In State v. Goode, a case that was tried in 1993, Judge Howard concluded that Deaver misled the jury about the results of the serology testing he conducted. Deaver’s sworn testimony claiming there was blood spatter on a defendant’s boots that was invisible to the naked eye had “falsely portrayed to the jury that he conducted a test for blood that indicated blood . . . was on petitioner’s boot.” Ex. 2, Goode v. Branker, 5:07-HC-2192-H (EDNC)(10/29/09 Order, p. 25). Judge Howard further found that “the State, through Agent Deaver, presented misleading evidence about the testing done on petitioner’s boots being conclusive for blood.” Id. at page 27. 

The fact that the SBI’s serology and bloodstain pattern analysis units, and Deaver in particular, were engaged in concealing exculpatory evidence and fabricating inculpatory evidence beginning at least in 1992 was impeachment evidence under Brady.  This evidence was clearly relevant and material to the credibility of State’s witness Duane Deaver.  That evidence of Deaver’s prosecution bias was particularly important here in light of the fact that Deaver testified to conclusions that were not reflected in his on-scene notes or his report.  Furthermore, evidence reflecting Deaver’s lack of credibility was crucial to the defense, as the prosecution used Deaver to directly counter Angel Guevara’s testimony, arguing that Deaver’s testimony “demolishes” Guevara’s story.  


Deaver did not view himself as an independent scientist serving “the criminal justice system as a whole.” Ex. 3, Swecker Report, at 19-20. The Swecker Report found that Deaver was willing to ignore the truth, and write false and misleading lab reports, in order to advance the prosecution’s case, even when a defendant’s very life was at stake. It further found that, as the report charitably put it, Deaver’s (and others) actions “had the potential to lead to violations of the Federal Constitutional and North Carolina discovery laws by not reporting information that might have been helpful or material to the defense of the accused.” Id. at 12. 

Regardless of whether the prosecutors had actual knowledge that Deaver’s testimony was false, misleading, and fabricated, the State as an entity is legally responsible for any state agent, such as Deaver, to disclose exculpatory or impeaching evidence in their possession. Their failure to do so deprived Angel Guevara of his constitutional right to a fair trial and to due process of law. 


Guevara was prejudiced by the State’s failure to disclose this evidence. In closing arguments, the State mentioned Deaver by name in arguing that the defense case was not credible: “And the defense just can’t stand Agent Duane Deaver’s blood spatter testimony because it’s so complete. It demolishes their client’s story.” 23 T p. 4367. The prosecution also vouched for Deaver’s credibility by casting his testimony as something unassailable: 
Here’s the part I’m sure you didn’t forget: the blood spatter. And you know, the defense really showed the contempt for this evidence, because it is based on the law of physics and motion and it is hard to argue with....You see, the problem was that it shot down the defense’s theory…
23 T p. 4255-56. The State also asserted that Medlin’s testimony was “remarkably consistent with the physical evidence.” 23 T p. 4357. Had the State disclosed the information in its possession about Deaver’s bias and credibility, the prosecution would not have been able to make these arguments—or assert that the bloodspatter essentially echoed Medlin’s version of events. Under Brady and its progeny, the Sixth, Eighth and Fourteenth Amendments to the United States Constitution, and Article I, Sections 19, 23, and 27 of the North Carolina Constitution, Angel Guevara is entitled to a new trial.
III.
ANGEL GUEVARA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL WHEN HIS TRIAL LAWYERS FAILED TO CONSULT A BLOODSTAIN SPATTER EXPERT TO CHALLENGE DEAVER’S TESTIMONY.
  

Trial counsel provided prejudicially deficient assistance when they failed to consult with an expert in bloodstain pattern analysis in an effort to challenge Deaver’s testimony. A qualified expert would have confirmed that Deaver’s failure to follow basic scientific method, to examine, document and collect all necessary evidence before he prepared his report, and to testify consistent with his report and initial findings rendered his testimony scientifically unreliable and misleading.  Without an expert to reveal Deaver’s exaggerations and misrepresentations, no amount of cross-examination could have provided the jury sufficient information with which adequately to assess both Deaver’s credibility and his conclusions, including those he asserted were fact, not opinion. As a result, Guevara was deprived of a fair trial. 


An indigent defendant who makes a preliminary showing of specific necessity or particularlized need for the assistance of an expert in preparation of his defense may not be denied the assistance of that expert. To do otherwise would deprive the defendant of his due process right to a fair opportunity to present a defense. Ake v. Oklahoma, 470 U.S. 68 (1985); State v. Bridges, 325 N.C.  529 (1989); U.S. Const. amends. V, XIV. In this case, failure to seek the assistance of an expert in bloodstain pattern analysis who meets the standards articulated in Ake, Bridges, and their progeny constitutes prejudicially deficient assistance of counsel. See Strickland v. Washington, 466 U.S. 688 (1984); State v. Braswell, 312 N.C. 553 (1985); U.S. Const. amends. VI, XIV; N.C. Const. art. I, §§ 19, 23. Testimony by a qualified expert in bloodstain pattern analysis clearly would have been admissible to counter Deaver’s testimony as an expert in that field. 

The Sixth Amendment to the Constitution of the United States provides that “[i]n all criminal prosecutions, the accused shall enjoy the right … to have the assistance of counsel for his defense.”  U.S. Const. Amend. VI.  There is a concomitant right in the North Carolina Constitution.  N.C. Const. Article I, Section 23.   A defendant’s constitutional right to counsel under both the United States and North Carolina Constitutions includes the right to the effective assistance of counsel.  Strickland v. Washington, 466 U.S. 668 (1984); State v. Braswell, 312 N.C. 553, 324 S.E.2d 241 (1985).  





The United States Supreme Court has “declined to articulate specific guidelines for appropriate attorney conduct,” instead emphasizing that, “‘the proper measure of attorney performance remains simply reasonableness under prevailing professional norms.’” Wiggins v. Smith, 539 U.S. 510, 521 (2003)(citation omitted).  In order to establish prejudice, “‘defendant must show that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.’”  Id., 539 U.S. at 534 (citation omitted). 

It is axiomatic that failing to obtain expert assistance due to ignorance is not objectively reasonable. See Strickland v. Washington, 466 U.S. 688, 691 (1984) (“counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary”). Failing to conduct any investigation with respect to a meritorious issue because one has doubts about the propriety of the subject matter is ineffective. See Gates v. Zant, 880 F.2d 293 (11th Cir. 1989) (counsel was ineffective in failing to conduct any investigation into a Batson claim because, based on his experience and observations, lodging such a claim “was not the thing to do” when a prima facie claim did, in fact, exist). 

From the evidence discovered during post-conviction investigation, it is clear that defense counsel failed to pursue a crucial area of investigation in order to counter Deaver’s testimony—which the prosecution used to bolster Medlin’s rather than Guevara’s version of the shooting. There was no strategic reason for failing to pursue an expert in this area. Rather, the reason for not seeking and offering a bloodstain pattern expert is evident from the trial transcript: trial counsel believed that bloodstain pattern interpretation was “voodoo.” 17 T p. 3370. Trial counsel was skeptical that “this blood spatter business,” T. vol. 17, p. 3355, had even been recognized as a forensic specialty. T. vol. 17, p. 3357. 


Regardless of subsequent revelations about Deaver’s method and credibility, trial counsel’s position in 1995 that bloodstain pattern interpretation was “voodoo” was unreasonable in light of the North Carolina Supreme Court opinions in Goode, supra, and Daughtry, supra. Both of those cases were issued the year before Guevara’s trial and recognized Deaver as an expert in bloodstain pattern analysis. 

Had trial counsel hired an expert in bloodstain pattern analysis, such as Miller, who was familiar with the training classes that Deaver attended, the defense would have been able to expose that Deaver exaggerated his credentials. Such an expert would have also have explained that Deaver failed to adhere to basic scientific procedures in examining, documenting, and collecting evidence, that his examination of the evidence was incomplete, and that his testimony was not consistent with or supported by his report or on-scene notes.  

Trial counsel’s deficient performance fell below objective standards of reasonableness in violation of Guevara’s rights under the Sixth and Fourteenth Amendments to the United States Constitution and Article I §§ 19, 23, and 27 of the North Carolina Constitution. See Strickland v. Washington, 466 U.S. 688 (1984); State v. Braswell, 312 N.C. 553 (1985). Angel Guevara was prejudiced by trial counsel’s failure to hire an expert who could have exposed Deaver’s misleading and unethical testimony. Guevara is entitled to a new trial and sentencing hearing. 
IV.
ANGEL GUEVARA WAS DENIED HIS RIGHT TO A NON-ARBITRARY CAPITAL TRIAL AND SENTENCING HEARING WHEN A BIASED SBI AGENT WHO MISREPRESENTS EVIDENCE TESTIFIED AT HIS TRIAL. 

Angel Guevara’s conviction and death sentence were the result of a proceeding in which an SBI agent known since the late 1980s to be biased toward the prosecution and who has been fabricating and twisting evidence since that time played a crucial role. As such, this case represents an arbitrary imposition of both a capital conviction and a death sentence. If the death penalty is imposed in an arbitrary and capricious manner, it is cruel and unusual in violation of the Eighth Amendment to the United States Constitution. Angel Guevara must have a new trial and sentencing proceeding. 


 SEQ CHAPTER \h \r 1In Furman v. Georgia, 408 U.S. 238 (1972), five United States Supreme Court Justices concurred in a per curiam opinion that struck down the Georgia death penalty statute.  Common to the reasoning of the five opinions was the principle that the Georgia Statute violated the Eighth Amendment because it gave the jury unbridled discretion to determine the penalty imposed in a capital case.  The principle underlying Furman is that the death penalty was cruel and unusual because it was imposed in an arbitrary and capricious manner. U.S. Const amend. VIII. 

The reliability of verdicts is especially important in capital cases. This case, because of Deaver’s testimony, simply does not have the reliability a capital verdict deserves. As a result, the verdict and sentence in this case violate Guevara’s constitutional rights to nonarbitrary capital proceedings. Accordingly, both his verdict and his sentence should be vacated. 
CONCLUSION

WHEREFORE, in light of all objections and substantive arguments contained in this Fifth Supplement to Guevara’s motion for appropriate relief, Guevara respectfully prays that: 
1.
His conviction be vacated and a new trial be ordered barring the testimony of Duane Deaver as an expert in bloodstain analysis; 

2.
His sentence of death be vacated and a new sentencing hearing ordered in this case; 

3.
He receive an evidentiary hearing on the claim set forth in this Fifth Supplement; and/or
4.
This Court order such other and further relief as it deems just and proper. 

Respectfully submitted, this the 3rd day of January, 2012.
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� T refers to the transcript of Guevara’s trial. The number preceding the T denotes the volume of the transcript. Volume numbers are given because the pagination is not sequential from volume 17 to volume 18. Volume 17 contains pages 3248 through 3479. Volume 18 contains pages 3248 through 3367. 


� Trial counsel shortly thereafter commented that bloodstain pattern analysis “is like voodoo.” 17 T p. 3370.


�  In Daughtry, the only physical evidence allegedly tying the defendant to the crime was tests purporting to show small amounts of the victim’s blood on the defendant’s blue jeans. In the Second MAR, Daughtry contends that this evidence was discredited by expert review of the SBI’s report and laboratory notes.  Daughtry further contends that the State’s evidence regarding bloodstain analysis by Deaver has also been discredited by recent revelations about the lack of written procedures and scientific oversight within the SBI’s bloodstain analysis unit. 





� Ultimately, Judge Howard granted Mr. Goode sentencing relief on the basis that trial counsel were ineffective in failing to retain a blood spatter expert to challenge Deaver’s testimony that Mr. Goode could have committed the murder without having gotten any blood on his clothing. Id, at page 70-71.


�  This testimony stands in stark contrast to Deaver’s conduct in the Turner case, supra.  In Turner, where the prosecution’s case turned on the transfer stain on the defendant’s shirt, Deaver and Thomas spent numerous hours analyzing the stain to make it fit the prosecution’s theory.





