NORTH CAROLINA




IN THE GENERAL COURT OF JUSTICE








      SUPERIOR COURT DIVISON

COUNTY OF XXXX





         XX CRS XXXX

STATE OF NORTH CAROLINA

)         







)




vs.
 


)

EX PARTE MOTION






)        

FOR SAMPLE COLLECTION 
NAME
,




)

AND INDEPENDENT TESTING


DEFENDANT.

)







)


NOW COMES the Defendant, by and through counsel, and respectfully moves this Honorable Court for the entry of an Order requiring law enforcement to allow collection of a blood sample for independent testing. The Defendant contends that he is entitled to independent testing prior to trial pursuant to N.C.G.S. § 15A-902 and N.C.G.S. § 15A-903(a)(1)(d) in sufficient time to enable him to meaningfully examine said items and test them to prepare for trial. Failure to grant the Defendant’s motion would violate the Defendant’s rights to Due Process of Law under the Fifth and Fourteenth Amendments to the United States Constitution; Article I, Sections 18, 19, and 23, of the Constitution of North Carolina; and effective assistance of counsel, in violation of the Sixth Amendment to the United States Constitution; Article I, Sections 19 and 23 of the Constitution of North Carolina; and his discovery rights under N.C. Gen. Stat. §15A-903. In support of the foregoing Motion, the Defendant would show unto the Court as follows:

1. The Defendant was arrested on DATE and is charged with XXX.
2. The Defendant is in the custody of XXXX Sheriff’s Department and is housed at the XXX County Jail.

3. The Defendant requests to test physical evidence through independent toxicology testing. 

4. The toxicology evidence is material to the Defendant in this case. The Defendant contends that his expert should be allowed to inspect, test, and analyze the evidence to determine whether the evidence is exculpatory.

5. The Defendant requests that ONE VIAL [or TWO VIALS] be collected by a registered nurse/phlebotomist/other qualified health care professional on DATE. XXX is a registered nurse/phlebotomist and holds license XXX. He/she is to have contact access to the Defendant with phlebotomy supplies to include but not limited to: tourniquet, needle/vacutainer, syringe, alcohol swabs, bandaid, 2x2 gauze, blood tubes, ice pack or some type of refrigerant as needed.
6. Funding has been requested for X hours of Nurse/phlebotomist XXX’s time and for independent testing. (Attach AOC-G-309 Form and motion for flat fee services or submit IDS-029 Form as appropriate)
7. Time is of the essence as toxicology evidence will dissipate with the passage of hours or days.
8. Once collected, the sample will be transferred to XXX laboratory for toxicology testing.
9. Upon completion of testing by XXX laboratory, the remaining portion of the sample will be retained by XXX laboratory while the above-captioned charges are pending.
WHEREFORE, the undersigned prays that this Court will enter such Orders as are just and proper with respect to production of the above-mentioned items and the inspection and independent testing by the experts appointed to assist the defense.

Respectfully submitted this the ____ day of ____, 2019.

 ________________________

Attorney for Defendant
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ORDER ALLOWING SAMPLE
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DEFENDANT.
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)


THIS CAUSE CAME ON TO BE HEARD before the undersigned Superior Court Judge on the XX day of XXXX, 20XX, upon the Defendant’s Motion for Sample Collection and Independent Testing; the Defendant was represented by his attorney XXXX and the Court, having reviewed the Motion, and having considered the arguments of counsel hereby finds and concludes as follows:

1. The Defendant was arrested on DATE and is charged with XXX.

2. The Defendant is in the custody of XXXX Sheriff’s Department and is housed at the XXX County Jail.

3. The Defendant requests to collect and test physical evidence from the defendant in this case. 

4. The Defendant’s defense team should be allowed to collect physical evidence from the defendant as described in #5 below.
5. ONE VIAL [or TWO VIALS] be collected by a registered nurse, phlebotomist, or other qualified professional on DATE. XXX is a registered nurse/phlebotomist and holds license XXX. He/she is to have contact access to the Defendant with phlebotomy supplies to include but not limited to: tourniquet, needle/vacutainer, syringe, alcohol swabs, bandaid, 2x2 gauze, blood tubes, ice pack or some type of refrigerant as needed.
6. Funding has been authorized for X hours of Nurse/Phlebotomist XXX’s time. 

7. Time is of the essence as evidence will dissipate with the passage of hours or days.
This the ____ day of ____, 2019.

________________________

Superior Court Judge
