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STATE OF NORTH CAROLINA

)








)




VS.



)  
EX PARTE MOTION FOR 






)    FUNDS FOR DEFENSE EXPERT

DEFENDANT,



)







)



Defendant.


)

_______________________________________________________


NOW COMES the Defendant, DEFENDANT, by and through the undersigned counsel, Maitri “Mike” Klinkosum, Attorney at Law, and hereby moves this Honorable Court, on an ex parte basis, pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I §§ 19 and 23 of the North Carolina Constitution, N.C.Gen.Stat. §§ 7A-450(b), 7A-451, and 7A-454, as well as Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed.2d 53 (1985), State v. Ballard, 333 N.C. 515 (1993) and State v. Bates, 333 N.C. 523 (1993), for an Ex Parte Order allocating funds to assist the defense in the evaluation and preparation of the defense of the Defendant.  In Support of the foregoing Ex Parte Motion, the Defendant would show unto the Court as follows:
1. The Defendant is an indigent person charged in these matters with one count each of Attempted First-Degree Murder, Assault with a Deadly Weapon with Intent to Kill Inflicting Serious Injury, and First-Degree Arson.  

2. The prosecution has alleged by indictment that on or about DATE, the Defendant allegedly attempted to kill, and assaulted with the intent to kill, ALLEGED VICTIM, by pouring gasoline on her and setting her on fire.  
3. The prosecution has also alleged by indictment that the Defendant committed arson on DATE by willfully and maliciously burning ADDRESS, the home of the Defendant and the alleged victim.

4. Based upon a review of the discovery provided to the defense thus far, undersigned counsel believes that the prosecution will call experts in the area of arson/fire investigation, from both local law enforcement and the NC State Bureau of Investigation, to testify on behalf of the State.

5. Based upon interviews with the Defendant and upon information and evidence gathered in the investigation of these matters, the undersigned attorney has determined that in order to properly investigate the allegations made against the Defendant and to insure that the Defendant is provided with effective assistance of counsel, the defense must be provided with monetary funding for the retention of the services of an expert in the field of arson/fire investigation.
6. Undersigned counsel lacks the necessary expertise to determine from the physical evidence and the law enforcement/fire department investigation in this case, whether or not the prosecution’s claims, that the Defendant assaulted and attempted to murder the alleged victim by pouring gasoline on her and setting her on fire, are meritorious. 

7. Undersigned counsel lacks the necessary expertise to determine from the physical evidence and the law enforcement/fire department investigation in this case, whether or not the prosecution’s claim, that the Defendant committed the crime of arson as alleged in the indictment, is meritorious  
8. Due to the fact that the undersigned counsel lacks the necessary expertise required to determine whether the prosecution’s allegations are meritorious, and due to the fact that the prosecution appears likely to call its own experts to testify on behalf of the State, the Court should provide the Defendant with funding to retain the services of an arson/fire investigation expert to examine the evidence in this case and render any assistance available to the defense.

9. Denial of funding to the Defendant under the circumstances such as those existing in the present case would amount to a violation of, at the least, the Defendant’s right to effective assistance of counsel, due process, and compulsory due process under the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution.  Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed.2d 53 (1985); Williams v. Martin, 618 F.2d 571 (4th Cir. 1980); Jacobs v. United States, 350 F.2d 571 (4th Cir. 1965); Hintz v. Beto, 379 F.2d 937 (5th Cir. 1967); State v. Ballard, 333 N.C. 515 (1983); State v. Bates, 333 N.C. 523 (1993).

10. Undersigned counsel has contacted an expert in the field of arson/fire investigation.  The expert is _________________.  ______________ is the Vice-President and Principal Engineer for ______________. ______________ charges a fee of $200.00 per hour.  Upon information and belief, _____________ has assisted other Defendants in NC charged with arson/fire related crimes, and other defense counsel, in the evaluation and assessment of said charges.  

WHEREFORE, the Defendant respectfully prays unto this Honorable Court for the following relief:

1. That this Honorable Court issue an Order authorizing counsel for the Defendant to retain the services of the aforementioned expert in the field of arson/fire investigation for the purpose of evaluating and the prosecution’s claims, as well as the opinions of the prosecution’s experts, in an initial amount not to exceed $3,500.00 at a rate of $200.00 per hour unless further ordered by this Court;

2. That the State of North Carolina be required to pay the costs of the aforementioned expert’s evaluation and assistance to the defense in accordance with the Order of the Court;

3. That this Ex Parte Motion and any Orders resulting from said Ex Parte Motion be sealed in the Court file of this case for appellate review and that said Ex Parte Motion and any Orders resulting from the same not be opened except upon order of this Court; and

4. For such other and further relief to which the Defendant may be entitled and which the Court may deem just and proper.

This the __ day of __________ 2010.

By:___________________________




Maitri “Mike” Klinkosum





Attorney for the Defendant
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