City of Fircrest v. Jensen
Due process and science by legislative decree.
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n October 5th, after deliberating on the matter for nearly a
year, the Washington Supreme
Court handed down a decision in City
of Fircrest v. Jensen.1 Since then, many
practicing in the area of DUI defense
have struggled to understand what
this decision means. This article is not
aimed at the navigation of post-Jensen
waters, though. Instead, its purpose
is to explain the basis for the petition
for a writ of certiorari being filed to the
U.S. Supreme Court in Jensen. The petition challenges the state court’s due
process determinations with respect to
application of RCW 46.61.506(4).

Due Process and Evidence Generally
The Fourteenth Amendment commands that “[n]o State shall …deprive
any person of life, liberty, or property,
without due process of law.”2 This

legislation affecting life, liberty, and
property.”3 Under it, “[i]t is manifest
that it was not left to the legislative
power to enact any process which
might be devised. [Due process] is a
restraint on the legislative … powers
of the government, and cannot be so
construed as to leave [the legislature]
free to make any process ‘due process
of law,’ by its mere will.”4
In a state criminal prosecution, not
only is an individual’s “interest in the
accuracy of a criminal proceeding …
almost uniquely compelling,” but the
state also has a significant “interest
in the fair and accurate adjudication
of criminal cases.”5 Accordingly, due
process analysis tends to “focus on
the value of adjudicatory fairness …
looking primarily to protect against the
conviction of the innocent.”6 Practices
that directly threaten the accuracy of
the fact-finding process betray this
concern and generally run afoul of due
process requirements.7 In this context, the Fourteenth Amendment sets
limits on the rules of evidence that
may be enacted by a state legislature.8
Whether state evidentiary procedures
violate due process standards generally rests on one of two factors: reliability and/or fairness.
An individual’s right to a fair trial is

Due process does not permit a conviction
based on evidence lacking the requisite
degree of reliability.
guarantee “operates to extend to the
citizens and residents of the states
… protection against arbitrary state
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in part contingent upon that person’s
ability to present “competent, reliable evidence.”9 In fact, “[t]he integ-

rity of the adversary process [itself]
depends both on the presentation of
reliable evidence and the rejection of
unreliable evidence.”10 Accordingly,
“[r]eliability is … properly a due process concern.”11 Due process does not
permit a conviction based on evidence
lacking the requisite degree of reliability.12 For this reason, “reliability is the
linchpin in determining the admissibility” of evidence under the Fourteenth
Amendment.13 To satisfy due process,
evidence admitted against a defendant
must carry some minimum indicia of
reliability.14 Due process requires that
evidence be excluded where it is “essential to safeguard the integrity of the
truth-seeking process.”15
It is also well “established that
the fourteenth amendment forbids
‘fundamental unfairness in the use of
evidence whether true or false.’”16 In
this context, due process is violated
where a practice fails to adhere to
those “fundamental conceptions of
justice which lie at the base of our civil
and political institutions and which
define the community’s sense of fair
play and decency.”17 “Every procedure
which … might lead [a judge] not to
hold the balance nice, clear, and true
between the state and the accused
denies the latter due process of law.”18
Each state’s “interest … in a criminal
prosecution is not that it shall win a
case, but that justice shall be done
…while [the state] may strike hard
blows, [it] is not at liberty to strike foul
ones. It is as much [its] duty to refrain
from improper methods calculated to
produce a wrongful conviction as it is
to use every legitimate means to bring
about a just one.”19
“The principle that a State may not

knowingly use false evidence … to
obtain a tainted conviction [is] implicit
in any concept of ordered liberty.”20
A citizen’s Fourteenth Amendment
rights are also “abridged by evidence
rules that infringe upon a weighty interest of the accused and are arbitrary
or disproportionate to the purposes
they are designed to serve.”21 This
includes statutes that establish “arbitrary” evidentiary standards that favor
the state but yield results contrary to
what the nature of the evidence would
otherwise dictate under the rules of
evidence.22 While this does not bar
states from enacting provisions that
have the incidental “effect of making
it easier … to obtain convictions, an
evidentiary rule whose sole purpose
is to boost the state’s likelihood of
conviction distorts the adversary
process.”23 The “Court has therefore
been particularly suspicious of state
trial rules which provide nonreciprocal benefits to the State.”24 The state
may not insist that trials be run as a
“search for truth” so far as defense
evidence is concerned, while granting
the prosecution the advantage of using
evidence as if part of a “poker game:”
this is “fundamentally unfair.”25

Finally, issues of admissibility under
the Fourteenth Amendment are solely
within the province of the trial judge
and should be determined outside

was intoxicated when it was taken, in
the absence of substantial evidence to
the contrary.”29 “Since the presentation of countervailing evidence would

Absent countervailing evidence, “a citizen’s
right to drive, and sometimes to liberty, will
depend on the verdict of this machine.”
the presence of the jury.26 Moreover,
a statute establishing a per se rule in
such proceedings, precluding a judge
from considering evidence presented
by the defendant concerning the reliability of the evidence sought to be
introduced at trial, may well run afoul
of the dictates of due process.27

Due Process and Forensic Breath Test
Evidence
In a prosecution for DUI, forensic breath “test results are ‘virtually
dispositive of guilt or innocence.’”28
This is so even where the state is not
prosecuting under the per se prong
of a DUI statute because most jurors
“would conclude that a person with [a]
reading [in excess of the per se limit]

be necessary to dissuade the fact-finder of the defendant’s guilt, the effect of
introducing [breath test] evidence [is
that] [t]he burden of proof is shifted
to the defendant.”30 Absent countervailing evidence, “[a] citizen’s right to
drive, and sometimes to liberty, will
depend on the verdict of a machine.”31
“Under the Due Process Clause of
the Fourteenth Amendment, [DUI]
prosecutions must comport with
prevailing notions of fundamental fairness … protecting the innocent from
erroneous conviction and ensuring
the integrity of our criminal justice
system.”32 This includes evidentiary
safeguards beyond simple “protection against perjury” and which are
“directly related to the reliability of the
[breath test machine] itself.33 “[D]ue
process requires that the state ensure that the tests it demands drivers
submit to produce reasonably accurate
results.”34 Although a state may enact
statutes governing the admissibility of
breath test evidence, “the court must
ascertain whether the statute[s] …
establishing the reliability of breath
testing … are contrary to due process.”35 “Reliability is a due process
issue … with respect to the state’s
[breath] testing.”36
“[C]onstitutional due process clearly requires courts to take a hard look
at the admissibility of scientific test
evidence that is regularly used against
citizens in criminal and administrative
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cases by the State.”37 “In order for
the results of a blood alcohol test to
be admissible [then], the state must
prove that the reliability of the test
satisfies due process and fairness.”38
Due process grants to each defendant
the right to have the state demonstrate
conformity with standards of testing
and administration that produce a
“residuum of competent evidence of
reliability of the breath test.”39
Even assuming appropriate standards, when “a defendant takes issue
with the qualifications of the technician, the quality of the testing machine, or the maintenance of the equipment, and so forth, the court, in the interest of due process and fairness, may
well be entitled to bar the evidence.”40
“Due process requires proof that the
test was properly conducted.”41 “There
are very basic due process problems
involved in introducing blood alcohol
tests that were not taken in conformity
with [proper] guidelines for admissibility [enacted] to ensure the reliability
and accuracy of scientific tests that
in themselves resolve the question of
guilt and innocence.”42 Where proper
protocols have not been followed, “one
cannot say that the test results are so
reliable as to satisfy due process and
fairness.”43
[I]t must be recognized that thou-

are at stake, our legal system has a
particularly strong “basic fairness”
obligation to see that the evidence
that is regularly used by the State in
these proceedings, where most defenses must necessarily be limited
in time and cost, meets a threshold
of well-established scientific reliability.44

Forensic Breath Test Evidence in
Washington Prior to Enactment of
RCW 46.61.506(4)
RCW 46.61.506(3), reads:45
Analysis of the person’s blood
or breath to be considered valid
under the provisions of this section … shall have been performed
according to methods approved by
the state toxicologist.…The state
toxicologist is directed to approve
satisfactory techniques or methods.
“Through [this provision] the
people intended to allow the results
of tests to be admitted under certain
prescribed safeguards.”46 These
safeguards were meant to ensure that
all such evidence would be “reliable,”
“scientific and probative.”47 Moreover,
the people explicitly chose to place the
“authority … to prescribe approved
methods for maintaining and administering Breathalyzer tests” in the hands

The toxicologist has recognized that “an
accurate and reliable breath test requires a
good instrument program, and protocol.”
sands of [motorists] are criminally
and civilly prosecuted for DUI each
year; and most of them are of modest means. Some do not have lawyers, and even if they do, the vast
majority of accused drivers cannot
afford scientific experts to challenge … evidence of intoxication …
Under these conditions, where liberty and valuable property interests
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of the state’s highest expert on such
matters, “the State toxicologist.”48
Under these provisions, “the
ultimate concern of the judiciary is
that the methods approved result in
an accurate test, competently administered, so that a defendant is assured
that the test results do in fact reflect a
reliable and accurate measure of his or
her breath content.”49 “If the citizens

of the State of Washington are to have
any confidence in the breath-testing
program, that program has to have
some credence in the scientific community as a whole.”50
The procedures promulgated by the
toxicologist are “based on currently
accepted scientific principles and
practices in the field of breath alcohol testing.”51 They “are intended to
implement the directive of the statute
by … identifying … individuals … to
… maintain [testing] equipment, and
… identifying certain aspects of the operation of [the] equipment, necessary
for reliable testing.”52 They “ensure
the highest possible confidence in the
Breath Testing Program.”53 “Deviation
[from promulgated standards] may be
justified where … the scientific integrity of the procedure, the instrument,
the program or any breath alcohol
measurement is not compromised.”54
The toxicologist has recognized
that “an accurate and reliable breath
test requires a good instrument,
program, and protocol.”55 In this
context, “the following are required
for an accurate and reliable breath test
… an instrument in proper working
order [which has been] properly calibrated.”56 “‘Calibration’ is the process
of standardizing the DataMaster
instrument to a known ethanol vapor
concentration using a certified simulator solution. This allows for the quantitative measurement of the ethanol
concentration in a person’s breath.”57
Another measure promulgated
by the toxicologist to ensure the
reliability of state breath tests is the
performance of a quality assurance
procedure (“QAP”) on each DataMaster: “Prior to … being installed in the
field for evidentiary use” and “At least
once every year.”58 “The Quality Assurance Procedure ensures the accuracy,
precision and forensic acceptability
of the DataMaster instrument for the
purpose of quantitatively measuring
the alcohol concentration of a person’s
breath.”59
Finally, the toxicologist has promul-

gated strict protocols for the preparation and use of simulator solutions.60
“[T]he simulator protocol relates to
accuracy of breath testing, [an] evidentiary concern[].”61 “The simulator test
is of particular significance in certification of the DataMaster machine, and
in the machine’s self-testing of calibration which it goes through each time
a breath alcohol analysis is performed
in accordance with procedures in the
WACs.”62 “Obviously, the simulator
solution is key to simulator testing.”63
To ensure that use of the simulator solution remains an effective safeguard
the toxicologist has mandated that:
“Solutions shall be changed at least
every 60 days regardless of number of
tests or measurement value.”64
“These specifications demonstrate
the toxicologist’s concern to ensure

accuracy.”65 “[A]dherence to the
protocols for evaluation and certification and the protocol for preparing and
testing the simulator solution, when
coupled with compliance with applicable WACs [regulations], produces
scientifically reliable results.”66 This
included having to introduce “proof
[that the DataMaster] had been
checked and calibrated.”67
Because RCW 46.61.506(3) was

enacted as part of a citizen initiative,
this regime also reflects a judgment
by the citizens of Washington concerning the fairness of the procedures
involved. Given the significant bodily
intrusion68 and the dire consequences
that could befall a motorist who fails
a breath test, that substantial precautions ought to be taken to ensure that

added section 4 made compliance
with RCW 46.61.506(3) longer mandatory. “The legislature has made clear
its intention to make BAC test results
fully admissible once the State has
met its prima facie burden [under
RCW 46.61.506(4)(a)].”73 Although
the admissibility of the test may be
challenged on some other grounds,

This is not the first time a government has
engaged in the practice of science by decree.
the breath test consented to is both
“scientific”69 and “reliable”70 as determined by the state’s highest expert on
such matters, “the State toxicologist.”71
This final judgment evidences what
the citizens of Washington deemed

necessary to guarantee fairness in
the administration and use of breath
tests as evidence of guilt in a criminal
proceeding.72

Forensic Breath Test Evidence in
Washington after Enactment of
RCW 46.61.506(4) and the
Denial of Due Process
While passage of SHB 3055 left
RCW 46.61.506(3) intact, newly

any challenges to “the reliability or
accuracy of the test, the reliability
or functioning of the instrument, or
any maintenance procedures … shall
not preclude the admissibility of the
test.”74 “These provisions clearly preclude challenges to the admissibility of
BAC test results on reliability and accuracy grounds once the requirements
of subsection (4)(a) are met.”75
Under section (4)(a), however, the
state is no longer required to produce
any evidence of instrument calibration,
the performance of an annual QAP or
even that the simulator solution used
in a particular test has been replaced
within the 60 days preceding the test
(collectively hereinafter, “standards”).
As illustrated above, though, these
steps are recognized by the state
toxicologist as being critical to insuring a valid and reliable test. The
court’s rejection of these standards is
particularly confusing given its concession that where “the reliability of the
scientific evidence [is concerned, the
court] should defer to the judgment
of scientists.”76 These standards,
however, were established by the state
toxicologist, the state’s highest scientific expert.
On the other hand, the statutory
requirements were promulgated by
a legislature that never claimed any
scientific expertise of its own or conducted any sort of inquiry on the matter. Nonetheless, blithely stating that
“courts need not assess the reliability
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of the scientific evidence,” the court
concluded that RCW 46.61.506(4) does
not offend due process because the
argument that a citizen “is entitled
to a fair trial, including a right to be
convicted by reliable evidence … is
without merit.”77
The court’s decision defies reason.
Reliance on breath test technology
depends on the certitude offered by
the application of tested scientific
principles and practices to the analysis of breath alcohol. This certitude,
however, may only be claimed if we
adhere to those tested principles.78 If
we fail to adhere to them, the evidence
obtained is no longer supported by science. The absurdity of allowing scientific tests to be used as evidence which
fail to follow simple procedures known
by the state to be necessary to ensure a
scientifically valid and reliable result
would undermine public confidence in
the administration of government and
justice itself.
This is not the first time a government has engaged in the practice of
science by decree. Perhaps the most
famous example is that of Galileo who
was convicted for asserting, contrary
to the law of the time, that the earth

that they would make life easier for
high school students by passing a
law that the value of pi would be 3.0
exactly.80
As a measurable ratio, however, pi
is what it is.81 Legislating its value is
as absurd as passing “a law that the
earth is flat.”82 Adopting the proposed
value for pi would have forced “Detroit
… to manufacture cars with elliptical [oval shaped] wheels.”83 One can
imagine the bumpy ride that would
result in and the likely fate of the U.S.
automobile industry. The point is that
the laws of nature cannot be changed
by legislative fiat.84
Analogously, “the determination of
… BAC by means of breath tests is a
scientific process. [To be scientifically
valid, each test] must be performed
according to proper scientific practices
and standards established by scientists
with specific knowledge of the subject.”85 If they are not, the breath tests
can have “no credence in the scientific
community” and the citizens “no confidence in the State’s breath-testing program.” Allowing the state to use tests
without taking the time to demonstrate
compliance with the basic scientific
standards recognized and developed

Even if an individual could afford to hire an
expert to explain and establish the need for
these standards to a jury, why should he or
she have to?
revolved around the sun.79 Even more
recently the Indiana State Legislature
introduced a bill to define the value of
pi.
[T]the ratio between the diameter
of a circle and the circumference
of a circle is known as pi, and is
equal to roughly 3.14159. It is a
long decimal number that is hard
to remember, so in 1897 the legislature of the State of Indiana decided
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by the state itself would raise grave
“concerns regarding the reliability of
evidence and affect the integrity of the
truth-seeking process.”
Of greater concern is the fact
that even if a defendant can produce
conclusive proof that these standards
were not adhered to, the trial court
is not permitted to consider that in
determining the admissibility of the
breath test. RCW 46.61.506(4) “clearly

precludes challenges to the admissibility of BAC test results on reliability
and accuracy grounds once [its] requirements … are met.”86 Thus, even
where both parties and the trial court
itself know that a breath test lacks the
necessary foundation to establish its
reliability, the state is permitted to, and
the court forced to allow, the unreliable evidence to be introduced to the
jury and relied upon as a valid basis
for a finding of guilt.
Even if an individual could afford to
hire an expert to explain and establish
the need for these standards to a jury,
why should he or she have to? The
statute makes admissible what may be
conclusive evidence of guilt without requiring the state to demonstrate compliance with basic scientific standards
developed by the state and recognized
by the state to be necessary to ensure
the reliability and forensic acceptability
of that evidence. By permitting the
state to present this evidence while
excusing it from having to provide any
evidence that these standards have
been complied with, the legislature is
condoning the deprivation of individual
liberty based solely on a test result
from a machine it knows may not be
scientifically reliable. This is akin to
allowing the state to use misleading evidence it knows to consist of half truths
and forcing a citizen to prove to the
jury what both parties already know is
required to reveal the full truth. Even
where both parties and the trial court
itself know that the standards have
not been satisfied, a citizen’s fortunes
are left to whether or not he or she
is skillful enough to educate the jury
concerning standards the state already
knows are required for reliability.
Does such a result reflect the “profound attitude of fairness … between
the individual and government” demanded by due process?87 “If prosecutors are permitted to convict guilty
defendants by [such] unfair means,
then we are but a moment away from
the time when prosecutors will convict
innocent defendants by unfair means

[subjecting] the freedom of each
citizen is subject to peril and chance.”88
Such indifference to the potential
loss of liberty by a citizen shocks the
conscience and is clearly fundamentally
unfair to all citizens of Washington. At
a minimum, the fundamental procedural fairness mandated by due process
requires that the state produce some
evidence that it has followed those
standards it knows to be necessary to
guarantee a scientifically valid and reliable test before that test is introduced
to a jury.
Even if we ignored the fact that the
standards recognized and established
by the state existed, RCW 46.61.506(4)
would still be violative of due process.
This follows from the command that:89
In assessing whether there is sufficient evidence of the foundational
facts [contained in the checklist of
section a], the court or administrative tribunal is to assume the truth
of the prosecution’s or department’s
evidence and all reasonable inferences from it in a light most favorable to the prosecution or department.
Pursuant to this directive, in establishing the foundational requirements
of the statute, no matter how weak
the evidence presented by the state
or whether the defendant can conclusively establish that the state’s evidence is false or even if the trial court
in its judgment determines that the
state’s evidence is not credible, it must
be assumed to be true. This impacts
not only the reliability of the evidence
that will be permitted to go to the jury
but the fundamental fairness of the
proceedings themselves.
First, if even patently incredible
evidence must be presumed to be
true for purposes of establishing the
admissibility of a breath test, there is
virtually no hurdle whatsoever that
the state must clear in establishing the
reliability of the evidence it intends to
introduce to the jury. Any conjecture,
half-truth or fabrication, no matter

how obviously untrustworthy, must
be accepted as true. The legislature
has substituted its judgment for that
of the trial judge with respect to the
credibility of witnesses and evidence
in a particular matter even though it
is not privy to who or what the witnesses and evidence are or what they
tell us. Clearly such a determination,
devoid of any knowledge of the facts
and circumstances surrounding the
administration of a particular test,
cannot ensure that minimum indicia of
reliability required by due process.
Second, the command to “assume
the truth of the prosecution’s …
evidence and all reasonable inferences
from it in a light most favorable to the
prosecution” does not simply tip the
balances in favor of the state, it brazenly does away with them all together.
Given that the law clearly dictates that
courts must accept as true all evidence
submitted by the state to establish the
foundation for admissibility of a breath
test, any motion by a defendant to
refute that evidence becomes frivolous
as it is no longer supported by law.90
Thus, any attorney who attempts to
challenge the admissibility of a breath
test at this stage through evidence
contradicting that being relied upon
by the state, could be subject to sanctions simply for trying to ensure the
reliability of the evidence.91 A more
obvious “procedure … [requiring a
judge] not to hold the balance nice,
clear, and true between the state and
the accused” cannot be imagined.
This is clearly fundamentally unfair
and denies the accused due process of
law.”92
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