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NOW COMES the Defendant, XXXXX, by and through his undersigned counsel, and respectfully requests the Court to order The State of North Carolina, the American Board of Criminalistics, the Association of Firearms & Tool Mark Examiners and the International Association for Identification to preserve evidence, pursuant to N.C.G.S.15A-902 & 15A-903 and applicable case law. In support of this motion, Defendant shows the Court:

1. The Defendant stands charged with First Degree Murder and Attempted Robbery with a Dangerous Weapon; the State has given notice under Rule 24 of its intent to pursue the death penalty.
2. The alleged incident occurred on or about December XX, 20XX.
3. Since the date of the incident multiple items have been sent to the State Crime Lab (formerly SBI Lab) for examination; said items were examined by persons at the “Lab” within several specializations such as DNA, Serology, Gunshot Residue, Ballistics & Toolmarks, etc.
4. In addition to the analysts at the “Lab” there were also “reviewers” who, in some form or fashion, were involved in the work performed by the assigned analysts in this matter.

5. In the summer of 2011 the North Carolina legislature passed the “Forensic Science Act”, a portion of which required all analysts to be certified by the professional association within his or her given area of specialization by June 1, 2012 (or within 18 months from the date the person becomes eligible for certification).
6. Upon information and belief, the State Crime Lab (formerly SBI Lab) and the North Carolina Attorney Generals Office facilitated the setting up of certification testing for analysts/reviewers with said testing to be done during the late Fall 2011.

7. On or about April 14, 2012 counsel for the Defendant filed a motion titled “Motion for Discovery Pursuant to Giglio/Brady” based upon information and belief that a number of the “Lab” analysts and reviewers took the certification test for their area of specialization in December 2011 and failed the test; wherein, counsel requested specific information related to each individual within the “Lab” who had any involvement in this matter.
8. In early June 2012 information became available indicating that about 25% of the analysts/reviewers at the “Lab” failed the certification test in November/December 2011.

9. In late June 2012 information became available that some of the analysts/reviewers involved in this matter failed their certification test and also that a number of analysts/reviewers have left employment at the “Lab” since the initial testing in November/December 2011.

10. Additional information received in late June 2012 indicated that a number of persons that had failed the certification testing in November/December 2011 were scheduled to or have retaken the certification testing; however, results for same have not been received.

11. Information has been received from the State Crime Lab (formerly SBI Lab) that as a result of the recent revelations involving the failure rate the “Lab” has removed from casework those that failed their certification testing; however, they failed to remove said analysts/reviewers from cases until the failure issue became public in Mid-June 2012.

12. The failure of the “Lab” in not informing the various District Attorney Offices throughout the State that analysts/reviewers in cases that were disposed of during the first six (6) months of 2012 had failed the certification testing has created problems for both the prosecution and defense which may result in the reopening of hundreds of cases where evidence was handled by analysts/reviewers who failed to pass the certification test in their area of specialization.

13. Upon information and belief, in late June 2012 the State Crime Lab (formerly SBI Lab) and/or Attorney Generals Office provided all District Attorney Offices throughout the State with a complete list of the certification status of all analysts/reviewers and requested prosecutors to not release the list, but to inform defense counsel on an individual case by case basis.

14. Since early June 2012, when information surfaced related to the failure of analysts/reviewers to pass their respective certification testing, the position of the State Crime Lab (formerly SBI Lab) and the North Carolina Attorney Generals Office is that any information other than the pass/fail status of analysts/reviewers is of a personnel nature and not discoverable.
15. The State Crime Lab (formerly SBI Lab) and the Attorney Generals Office have taken the position that the certification test administered to some of the analysts/reviewers covered forensic science in general (as part of the test) and not just in their respective area of specialization and therefore are not relevant. 

16. Upon information and belief, at least one (1) of the professional associations destroys the applicants test within a short period of time after testing; thereby, preventing the Defendant from having an opportunity to review and prepare for the analysts/reviewers testimony regarding their particular areas of weakness that may apply to the Defendant’s case and critical evidence being introduced by the State.

17. The conduct of the State Crime Lab (formerly SBI Lab) and the North Carolina Attorney Generals Office is a continuation of the failure of the “Lab” to be independent and objective in its daily operations; thereby, continuing to call into question their ability to properly evaluate evidence related to this matter and all other matters within their realm of responsibility.
18. There are three (3) professional associations that conducted certification testing for the “Lab” analysts/reviewers:

a. American Board of Criminalistics (“ABC”) involving primarily toxicology, serology, DNA, trace evidence, arson, etc. testing;

b. Association of Firearms & Tool Mark Examiners (“AFTE”); and

c. International Association for Identification (“IAI”) involving latent prints.

19. Each association has its own requirements for certification and for retesting, in addition to education and experience in the field:

a. ABC requires a written test of which 60% is general science and 40% is within the applicants area of specialization – the test can be retaken after a six (6) month wait;
b. AFTE requires a written test and a “practical examination” – the test can be retaken after a one (1) year wait; and

c. IAI requires a three (3) part test involving a written test, a review of prior work and a videotaped mock testimony – the test can be retaken after a six (6) month wait.

20. To date, the following State Crime Lab (formerly the SBI Lab) analysts/reviewers involved in this matter are as follows:

a. ABC – Christina Hobgood, Corney Cowan, Sharon Hinton, Martha Traugott, Michelle Hannon, David Freehling and Elizabeth Patel; and
b. AFTE – James Dibeneditto and Richard Deans.

21. Kyles v. Whitley, 514 U.S. 419 (1995), Brady v. Maryland, 373 U.S. 83 (1963), Napue v. Illinois, 360 U.S. 264 (1959) and N.C.G.S. 15A-902 & 903 require the state and all its agents/representatives to preserve and keep available all evidence related to a criminal proceeding.
22. The Defendant further contends that due to the “Forensic Science Act” mandating certification that the three (3) certifying professional associations (“ABC”, “AFTE” & “IAI”) are agents of the State and as such, pursuant to Kyle and Napue the State Crime Lab (formerly SBI Lab) and the Attorney Generals Office are required by law, separate and apart from the professional associations legal obligation, to obtain, preserve and produce all of the documentation listed within this motion.
23. The Defendant contends that all information related to the certification efforts of analysts/reviewers with the North Carolina State Crime Lab (formerly SBI Lab) is discoverable to show:

a. That certification efforts and scheduling was organized and planned by the “Lab” and as such, an integral part of the “Lab’s” responsibility; and
b. That the requested information goes to the level of competency and reliability of the individual analysts/reviewers.
24. The Defendant contends that all applicant records related to certification originating and in the possession/control of the certifying agencies (“ABC”, “AFTE” & “IAI”) are discoverable under Giglio v. United States and Brady v. Maryland and must be preserved by said agencies/associations. 

25. The Defendant further contends that under 15A-903(2), the State is required to provide a curriculum vitae of their expert’s qualification and that since the “Forensic Science Act” requires the State Crime Lab (formerly SBI Lab) analysts/reviewers to be certified  by the professional association within their individual area of specialization, then the information requested below is in fact discoverable and the North Carolina State Crime Lab and the North Carolina Attorney Generals Office has a legal obligation to preserve, obtain and produce said information.
26. In addition, State v. Cunningham, 108 NC App. 196 (1992) clearly states “Because of the extraordinarily high probative value generally assigned by jurors to expert testimony, of the need for intensive trial preparation due to the difficulty involved in the cross-examination of expert witnesses, and in the inequality of investigative resources between prosecution and defense regarding evidence which must be analyzed by a laboratory, Federal Rule 16 has been construed to provide criminal defendants with broad pretrial access to a wide array of medical, scientific, and other materials obtained by or prepared for the prosecution which are material to the preparation of the defense or are intended for use by the government in its case in chief.”  Defendant contends, that this would also apply to all aspects of the State’s witnesses qualifications.
27. The Court in State v. Dunn, 154 NC App. 1 (2002) reiterated the holding in Cunningham when it stated that the trial court committed error when it did not require production of information from the SBI Laboratory related to such things as quality control, quality assurance, incidences of false positive results and proficiency test results; here, all of the documentation from the three (3) testing agencies is essential to and directly applies to the Court’s opinion in Dunn.

28. Furthermore, for the North Carolina State Crime Lab (formerly SBI Lab) and the North Carolina Attorney Generals Office to claim that it is personnel information would be misplaced and erroneous due to the certification requirement being mandated by law (“Forensic Science Act”), falls under the requirements of 15A-903 and is clearly discoverable pursuant to Giglio & Brady (regardless of whether the individual passed or failed the certification testing).
29. The Defendant contends that the obligation to preserve evidence includes for each analyst/reviewer, but is not restricted to:

a. The analysts/reviewers original tests with the questions and answers (inclusive of each time test taken), scoring of said tests, the overall test score and passing score for said tests, the applicants score, etc.;

b. All correspondence between the professional association and the applicant, North Carolina State Crime Lab and/or the North Carolina Attorney Generals Office;

c. The application submitted for each applicant to the appropriate association;

d. Any and all handwritten notes/critiques and/or other comments documented in any form/format for each applicant including (but not restricted to) the AFTE “practical examination” and the IAI “prior case reviews”; 

e. The videotaped “mock trial testimony” as part of certification through IAI;
f. Records of any application fees and/or certification fees related to each North Carolina State Crime Lab (formerly SBI Lab) analyst/reviewer who has applied for certification (to include, but not restricted to the source of payment for said individual); and 

g. Any other documentation prepared, stored, gathered, reviewed, etc. in any format that “ABC”, “AFTE” and/or IAI may have within its possession related to the individuals from the North Carolina State Crime Lab that have applied for certification.
30. The Defendant requests this Court to order the various associations (“ABC”, “AFTE” and “IAI”) to preserve all of the requested information set forth in this motion and that said information be forwarded to the Court, under seal, for an in camera review by the Court.

31. The Defendant further contends that the North Carolina State Crime Lab and the North Carolina Attorney Generals Office has a legal obligation under the aforementioned statutory authority and case law to collect from each of the certifying agencies (“ABC”, “AFTE” & “IAI”) and from within each of their respective files (State Crime Lab & Attorney Generals Office), then produce any/all documentation listed in Paragraph #29 under seal for an in camera review by the Court.

32. The Defendant also contends that all of the above requested information is discoverable under the definitions of “information subject to disclosure” pursuant to NCGS 15A-903.

33. Furthermore, all of the requested information is relevant under NCGS 8C-1 and Rules 104 – 106, 401 – 403, 601 – 602, 613 and 701 – 702 of the North Carolina Rules of Evidence due to its relevancy to the Court’s preliminary determination of admissibility of evidence and toward the weight and admissibility of the opinions of each analysts/reviewers who may testify as an expert witness in this case.
34. Defendant contends that the immediate preservation and production of the requested documentation is required under the Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Article 1 Sections 19, 23 and 27 of the North Carolina Constitution as relates to the Due Process Clause, The Confrontation Clause, the Defendant’s Right to Effective Assistance of Counsel and his right to be free from the imposition of Cruel and Unusual Punishment.

35. Defendant requests, should the Court find the information requested to be discoverable and relevant as set forth in this motion, that the Court enter an order requiring the disclosure of all such information to Counsel for the State and the Defendant as provided by NCGS 15A-903.


WHEREFORE, the undersigned counsel respectfully prays the Court issue an order:
1. That the Court find the requested information                       discoverable and relevant as provided under NCGS 15A-903           and order Counsel for the State to ensure that the                Defendant, through counsel, is provided with all of said           information/documentation;
2.   That all information and/or documentation requested in    this motion be preserved by the appropriate association   related to the individuals set forth in the body of the   motion;

3.   That the North Carolina State Crime Lab and the North     Carolina Attorney Generals Office gather from the         certifying agencies (“ABC”, “AFTE” & “IAI”) any and all   documents set forth in the body of this motion;

4.   That “ABC”, AFTE” and “IAI” forward, under seal, all of   the requested documents to the Court for review in        camera;
5.   That the North Carolina State Crime Lab and the North     Carolina Attorney Generals Office forward, under seal, all of the requested documents to the Court for review in camera;

6. That this order be deemed as ongoing and continual in light of the possibility that additional “Lab” analysts/reviewers may be added during the pendency of this matter and that the order in this matter shall apply equally to each and everyone as their involvement becomes known; 

7. That any and all information reviewed in camera which the Court deems discoverable be provided to the Defendant without undue delay; and
8. For such other relief as the Court deems fit and proper.


This the _____ day of                     , 2012.
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