STATE OF NORTH CAROLINA

   IN THE GENERAL COURT OF JUSTICEPRIVATE 

XXXX COUNTY




   SUPERIOR COURT DIVISION


XX CRS XXXX
STATE OF NORTH CAROLINA

)







)

v.





)   MOTION TO DISCLOSE RESULTS






)       OF CERTIFICATION EXAM
DEFENDANT



) 






)

NOW COMES the Defendant, by and through counsel, pursuant to N.C.G.S. §15A-902, et. seq., and Kyles v. Whitley, 514 U.S. 419, Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 150 (1972) and Napue v. Illinois, 360 U.S. 264 (1959) and moves this Honorable Court to order the State to produce any and all exculpatory and impeaching information with reference to N.C. State Crime Laboratory analysts and experts.  Specifically, Defendant requests the Court to order the State to execute a certificate of compliance stating that the Assistant District Attorney handling the defendant’s case has reviewed the information provided by the N.C. State Crime Lab to the prosecution regarding the results of certification examinations. In support of this motion, the Defendant states as follows:
1. North Carolina statutory law requires the production of information related to “experts” to be utilized by the State in the prosecution of its case.

2. Brady v. Maryland and Giglio v. United States held that information that may be exculpatory is discoverable and shall be provided to the Defendant by the prosecution. This information includes material that is impeaching in nature.
3. The North Carolina State Crime Laboratory (formerly SBI Lab) has been utilized by the prosecution in the areas of serology, DNA, latent prints, ballistics/toolmarks, gunshot residue, digital evidence and other types of analysis and was utilized to test evidence in this case.
4. The “Forensic Sciences Act” codified in Session Law 2011-19 with subsequent amendments in Session Law 2011-307 mandates in Section 8 as follows:  “Forensic science professionals of the State Crime Laboratory shall be required to obtain individual certification consistent with international and ISO standards within 18 months of the date the analyst becomes eligible to seek certification according to the standards of the certifying entity or by June 1, 2012, whichever occurs later, unless no certification is available…”
5. Upon information and belief, a significant number of the State Crime Lab science professionals took certification testing in November and December of 2011 and that twenty-five of said persons did not pass the certification testing.

6. On June 20, 2012, Superior Court Judge Howard E. Manning ordered that “within five working days of the date of this Order, the North Carolina State Crime Laboratory shall furnish to each District Attorney in the State a complete list of all scientists and analysts employed at the said Crime Laboratory, the results of the certification examinations that were administered on or after December 1, 2011, to said scientists and analysts…” (See Exhibit A.)
7. The Defendant requests that the prosecutor in this case examine the case file and the materials provided to the District Attorney’s Office by the State Crime Laboratory to determine whether any individual employed by the State Crime Laboratory who conducted any testing and/or conducted any form of a review of testing performed by others in this matter failed a certification examination.

8. The Defendant requests that if no such individual failed a certification exam, that the prosecutor draft a certificate of compliance stating he/she has reviewed the case file and information from the State Crime Laboratory and that he/she certifies that no analyst failed a certification exam pursuant to the Forensic Sciences Act.

9. For each and every individual employed by the State Crime Lab (formerly SBI Lab) who have conducted any testing and/or conducted any form of a review of testing performed by others in this matter who failed a certification exam, the Defendant requests:

a. The date each individual attempted certification testing;

b. The name, address of the person and/or agency that performed/administered the test;

c. The name, address and phone number of professional association from whom certification was sought (inclusive of the name of the association’s contact person for certification/membership);
d. The test results, inclusive of the individual’s test “score” and the “passing score,” and any additional information provided about results on specific subject areas [including a copy of the videotaped mock trial portion of the exam where the International Association for Identification is the certifying body]. Upon information and belief, where the American Board of Criminalistics is the certifying body, this information is contained in a second two-page letter.

e. The date for which said individual is scheduled to retake or has retaken said test;

f. If a science professional has not attempted certification, then for each, documentation of when they are scheduled for said testing and/or if they are not required to be so tested (and thereby certified) documentation explaining the exemption; 

g. If the individual has taken the certification test more than once, then for each attempt the information requested in subsections “a” – “e” of this paragraph.

WHEREFORE, the Defendant prays of this Court:

1. That the Court order the State to produce any and all information and documents requested herein.

This the  ___ day of ___________________,  2012 .







_________________________








Attorney
