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Pursuant to N.C. Gen. Stat. § 15A-1415(b)(3), (c), Defendant moves the Court to arrest his conviction of first-degree murder on the following grounds:

1.  The State violated Defendant’s right to due process by presenting unreliable, improper, and misleading testimony on bullet lead analysis and firearm toolmark identification.
2.  The State violated Defendant’s right to due process under Brady v. Maryland by failing to disclose an impeaching bullet lead study to which the State’s testifying expert had contributed.
3.  XXX.
STATEMENT OF FACTS


XXX
Trial
XXX
Direct appeal
XXX
Newly discovered evidence
1.  New evidence related to bullet lead
     a. New evidence on the unreliability of comparative bullet lead analysis
In 1998, William Tobin, a former FBI chief metallurgist, began a study of comparative bullet lead analysis because he noticed a “‘contradiction between metallurgic [principles] and the [principles] required to accept the practice of comparing bullet leads.’”  Clemons v. Maryland, 896 A.2d 1059, 1068 (Md. 2006) (alterations in original) (Exhibit 15).  He could not find any “meaningful or comprehensive studies validating inferences rendered by bullet lead examiners in criminal trials.”  New Jersey v. Behn, 868 A.2d 329, 340 (N.J. Super. Ct. App. Div. 2005) (Exhibit 13); accord William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis?, 17 CRIM. JUST. 26, 29 (2002) (Exhibit 10).  Outside the FBI lab, which had been the only forensic lab in this country performing CBLA, detailed scientific review of such analysis was nonexistent.  William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis?, 17 CRIM. JUST. 26, 29 (2002) (also noting the lack of financial or professional incentive among scientists to conduct such review); NAT’L ACAD. OF SCI., FORENSIC ANALYSIS:  WEIGHING BULLET LEAD EVIDENCE 101 (2004) (Exhibit 12).
Tobin collaborated with other metallurgists and published their findings in 2002 “criticiz[ing] the conclusions drawn from CBLA . . . .”  Ragland v. Kentucky, 191 S.W.3d 569, 578 (Ky. 2006) (Exhibit 14); see also Behn, 868 A.2d at 338; Clemons, 896 A.2d at 1076-77; William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis?, 17 CRIM. JUST. 26, 27-28, 33 (2002); NAT’L ACAD. OF SCI., FORENSIC ANALYSIS:  WEIGHING BULLET LEAD EVIDENCE 9, 102, 107, 109 (2004).
In response, the FBI commissioned the National Academy of Sciences (NAS)
 to evaluate the FBI examiners’ conclusions from CBLA test results.  Ragland, 191 S.W.3d at 578.  In 2004, the NAS published its report, finding that certain conclusions drawn from CBLA did not meet scientific reliability requirements.  Id.; NAT’L ACAD. OF SCI., FORENSIC ANALYSIS:  WEIGHING BULLET LEAD EVIDENCE 7 (2004).


Scientists agree that while the analytical technique used to measure elemental composition of bullet lead is scientifically acceptable, the conclusions drawn from the measurement results and rendered in the courtroom by FBI examiners cannot be justified.  William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis?, 17 CRIM. JUST. 26, 33 (2002); NAT’L ACAD. OF SCI., FORENSIC ANALYSIS:  WEIGHING BULLET LEAD EVIDENCE 102 (2004).
· The fact that two bullets have the same chemical composition does not support the conclusion that they came from the same source of lead and/or were packaged on the same day.  Behn, 868 A.2d at 337; William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis?, 17 CRIM. JUST. 26, 32 (2002) (citing the concurring conclusion of Alicia L. Carriquiry, a university professor who was commissioned by the FBI to determine whether assessment of statistical probability of two bullets coming from the same source was possible).
· “The available data do not support any statement that a crime bullet came from, or is likely to have come from, a particular box of ammunition, and references to ‘boxes’ of ammunition in any form is seriously misleading . . . .  Testimony that the crime bullet came from the defendant’s box or from a box manufactured at the same time is also objectionable because it may be understood as implying a substantial probability that the bullet came from defendant’s box.”  NAT’L ACAD. OF SCI., FORENSIC ANALYSIS:  WEIGHING BULLET LEAD EVIDENCE 107 (2004).

· An examiner may at most conclude that two bullets of the same chemical composition make it more likely that they came from the same source.  Id. at 6, 107; William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis?, 17 CRIM. JUST. 26, 33-34 (2002).
· An examiner should acknowledge in the lab report and on direct examination the limitations of CBLA evidence and the possible coincidence of bullets with same chemical composition.  NAT’L ACAD. OF SCI., FORENSIC ANALYSIS:  WEIGHING BULLET LEAD EVIDENCE 7, 105-107 (2004).

After the National Academy of Sciences had issued its report in 2004, the FBI announced that it would not conduct CBLA any more.  Ragland, 191 S.W.3d at 579.  The FBI’s explanation for its decision was that “neither scientists nor bullet manufacturers are able to definitely attest to the significance of an association made between bullets in the course of bullet lead examination.”  Id. at 580.

Since Defendant’s case, the appellate courts in at least three other jurisdictions have reversed convictions in cases where the FBI examiners testified about CBLA and their conclusions from the test results.  Behn, 868 A.2d 329 (N.J. Super. Ct. App. Div. 2005); Clemons, 896 A.2d 1059 (Md. 2006); Ragland, 191 S.W.3d 569 (Ky. 2006).
     b.  The FBI’s conceding Kathleen Lundy’s misleading bullet lead testimony

In 2010, Defendant’s counsel informed the FBI that Lundy had indeed testified about that issue in his case.  (Exhibit 18).  The FBI then sent a letter to the District Attorney, stating:

Science does not support the statement or inference that bullets, shot pellets, or bullet fragments can be linked to a particular box of bullets.  Further, any testimony stating bullets came from the same source of lead is potentially misleading without additional information regarding approximate numbers of other “analytically indistinguishable” bullets that also originated from that same source. . . .

After reviewing the testimony of the FBI’s examiner, it is the opinion of the FBI Laboratory that the examiner properly testified that the examination revealed that the evidentiary specimen(s) probably came from the same melt of lead.  However, the reviewers felt that the examiner did not provide sufficient information to the jury to allow them to understand the number of bullets (or shot pellets) made from the melt.  Without having evidence concerning the approximate number of the bullets produced from a single melt, the jury could have misunderstood the probative value of this evidence.
(Exhibit 19).  

Contrary to the FBI’s observation, the transcript of Lundy’s entire testimony does not show that she testified that the bullets probably came from the same melt of lead.  (T. pp. 966-998).  Instead, she made an absolute conclusion that bullets of the same chemical composition originated from the same homogenous source of lead.  (T. p. 998).  The FBI letter also did not address her conclusion that 5 bullets from the victim and 1 unfired bullet (from Defendant’s girlfriend) possibly came out of the same box, and that bullets of the same composition came from one box or in other boxes of the same manufacturer that could be packaged on the same day or a nearby time.  (T. p. 998).  The FBI letter in the present case came short of conceding the improper inference from Lundy’s testimony that the 6 bullets could come from a single box.  

In contrast, the FBI was more forthcoming in its letter to a prosecutor in a XXX County case, in which Lundy offered the same testimony.  At the trial of that XXX County in 1999, Lundy testified to the following:

· “If you find bullets that have the same chemical composition, the conclusion you can come to is that they were made from the same batch of lead.”  (Exhibit 9, T. p. 1287).

· Bullets from the cartridges found with the suspect murder weapon and the bullets from the two victims had the same chemical composition and thus came from the same source of lead.  (Exhibit 9, T. p. 1295).

· “[T]hese bullets were all manufactured at the same time at Winchester.  And you would find bullets of this composition obviously from this box or from other boxes of the same type of Winchester ammunition that was made at the same time.”  (Exhibit 9, T. pp. 1295)


The FBI letter to the prosecutor in the XXX County case conceded:
After reviewing the testimony of the FBI’s examiner [in XXX’s case], it is the opinion of the Federal Bureau of Investigation Laboratory that the examiner stated or implied that the evidentiary specimen(s) could be associated to a single box of ammunition.  This type of testimony exceeds the limits of the science and cannot be supported by the FBI.  
(Exhibit 18).


c.  FBI Agent Kathleen Lundy’s perjury conviction


In Ragland (mentioned above), Kentucky’s highest appellate court reversed the defendant’s conviction, which was based in part on Lundy’s testimony.  At the suppression hearing prior to trial, she testified that before 1996, the bullet manufacturer Winchester had bought its lead in block form and then remelted it at its plant to make bullets.  191 S.W.3d at 580.  At cross-examination at trial, Lundy admitted that she had lied and that beginning in 1986 (not 1996), Winchester bought lead in billet form to make bullets.  Id. at 581.  This false testimony is significant because if the lead is bought in billet form, it does not have to be remelted and can be directly used to make the bullets.  Id. at 575.  The fact that Winchester has bought billets to make bullets since 1986 substantially increases the number of possible bullets originated from a particular lead source.  See id. at 580.  Subsequently (after Defendant’s trial), Lundy pled guilty to perjury in Kentucky for her false testimony.  Id. at 581.  Lundy’s false testimony “reinforces the [National Academy of Sciences’] conclusions that Lundy’s opinions based on CBLA evidence do not satisfy the reliability requirements.”  Id. at 582.
     d.  The State’s failure to disclose an impeaching FBI study on bullet lead
Upon information and belief, Lundy and the State did not disclose to Defendant a 1991 FBI study, in which the FBI examiners found the same chemical composition between two sets of bullets manufactured 7 months apart and between another two sets of bullets manufactured 15 months apart.  See Ernest R. Peele et al., Comparison of Bullets Using the Elemental Composition of the Lead Component, PROCEEDINGS OF THE INT’L SYMPOSIUM ON THE FORENSIC ASPECTS OF TRACE EVIDENCE 61-2 (U.S. Dept. of Justice 1991) (Exhibit 8).  According to the FBI examiners conducting the study, based on their discussion with the bullet manufacturers’ personnel, the compositional similarity between the respective sets may be “reasonably explained” by a common source of lead and storage of that source for subsequent manufacturing.  Id.  The FBI did not provide any concrete proof for the explanation.  See id.; William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis, 17 CRIM. JUST. 26, 31 (2002).  

This 1991 FBI study was presented at a symposium and did not seem to have been published in a scientific journal and subject to the peer review.  Ernest R. Peele et al., Comparison of Bullets Using the Elemental Composition of the Lead Component, PROCEEDINGS OF THE INT’L SYMPOSIUM ON THE FORENSIC ASPECTS OF TRACE EVIDENCE (U.S. Dept. of Justice 1991).  The study acknowledged Lundy for her technical assistance, id. at 68, and she was working for the FBI lab at the time.  (Exhibit 9, T. p. 1280).  This study was not provided to the defense.  (Exhibit 26).
2.  Firearm toolmark evidence
    a.  New evidence on the assumptions and limitations underlying firearm toolmark identification
In 2009, the National Academy of Sciences published a report study on forensic disciplines in the United States at the request of Congress, which recognized “significant improvements are needed in forensic science.”  NAT’L ACAD. OF SCI., STRENGTHENING FORENSIC SCIENCE IN THE UNITED STATES:  A PATH FORWARD P-1 (2009) (prepublication copy) (Exhibit 16).  The NAS found that with the exception of DNA evidence, “no forensic method has been rigorously shown to have the capacity to consistently, and with a high degree of certainty, demonstrate a connection between evidence and a specific individual or source.”  Id. at S-5.  “Much forensic evidence . . . is introduced in criminal trial without any meaningful scientific validation, determination of error rates, or reliability testing to explain the limits of the discipline.”  Id. at 3-18.

In June of this year, the North Carolina Supreme Court joined the United States Supreme Court in recognizing this “landmark report” by the NAS.  State v. Ward, 364 N.C. 133, 141, 694 S.E.2d 738, 743 (2010) (citing Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009)).  Our Court in Ward quoted with approval the NAS’s findings that “[t]he forensic science system, encompassing both research and practice, has serious problems that can only be addressed by a national commitment to overhaul the current structure that supports the forensic science community in this country.”  Id.  The Court also concurred with the NAS that forensic scientists, many of whom work for law enforcement agencies, “sometimes face pressure to sacrifice appropriate methodology for the sake of expediency.”  Id.  
The NAS observed that toolmark identification tests “have never been exposed to stringent scientific scrutiny.”  NAT’L ACAD. OF SCI., STRENGTHENING FORENSIC SCIENCE IN THE UNITED STATES:  A PATH FORWARD 1-6 (2009) (prepublication copy).
 Firearms toolmark analysis rests on the assumptions that the marks imparted on an exiting bullet are unique and can be reproduced — assumptions that have not been fully demonstrated to be valid.  Id. at 5-20.  Toolmark identification is subjective and currently not supported by articulated standards and statistical foundation for estimation of error rates.  Id.  The NAS recommends significant research to determine the degree of uniqueness of firearm toolmark and the probability of error.  Id. at 5-20, -21.
     b.  New evidence on the questionable practices at the SBI firearms unit and of SBI Agent Al Langley

Recently in August 2010, the new SBI director, at the request of the North Carolina Attorney General, promised to audit the SBI firearms unit following a News & Observer article exposing the questionable firearms identification by an SBI agent in a Pitt County case.  Mandy Locke & Joseph Neff, SBI Relies on Bullet Analysis that Critics Deride as Unreliable, NEWS & OBSERVER, Aug. 27, 2010 (Exhibit 22); Mandy Locke & Joseph Neff, SBI’s Bullet Tests Cold Cases, Indeed, NEWS & OBSERVER, Aug. 27, 2010 (Exhibit 23).  

In that Pitt County case, a young boy was accidentally killed by a bullet during crossfire between two rival teen factions.  Mandy Locke & Joseph Neff, SBI Relies on Bullet Analysis that Critics Deride as Unreliable, NEWS & OBSERVER, Aug. 27, 2010.  SBI Agent Beth Desmond examined the marks on a bullet near the victim and a bullet found at a nearby house.  Id.  She concluded with absolute certainty that the bullets were fired from the same gun.  Id.  Her opinion incriminated the defendant and excluded another shooter.  Id.  

At the request of defense counsel, a former FBI analyst examined the bullets under a microscope and photographed the amplified bullets.  Id.  The bullets looked starkly different.  Id.  A firearms examiner who had worked for a police crime lab in Los Angeles looked at the photographs and expressed her serious concerns about Desmond’s opinion and the SBI work.  Mandy Locke & Joseph Neff, SBI’s Bullet Tests Cold Cases, Indeed, NEWS & OBSERVER, Aug. 27, 2010.  The SBI, as a matter of practice, did not take photographs when comparing bullets in a case, and Desmond did not have any documentation of her analysis.  Id.  The lack of photographing and documentation was contrary to the standard practice in the field.  Id.; see also U.S. v. Taylor, 663 F. Supp. 2d 1170, 1180 (D.N.M. 2009) (standards in the field generally require an detailed documentation, through note-taking and photographs, of the basis for a firearm and toolmark examiner’s findings, as well as confirmation by at least one other examiner when the first examiner reaches an identification).

The work of Al Langley, the SBI firearms examiner in Defendant’s case, has also been recently questioned.  In a Craven County case involving the murders of an elderly woman and boyfriend, Langley testified that the bullets from the crime scene, the defendant Melvin White’s home, and from Arizona where White had moved to, all were fired from the same gun, to the exclusion of other firearms.  Mandy Locke, Sitting on Death Row 14 Years, Judged on Three Sets of Bullets, NEWS & OBSERVER, Aug. 14, 2010 (Exhibit 21).  At trial, Langley did not provide photographs and description of the characteristics of the bullets.  Id.  His testimony was the only forensic evidence against White, who maintained his innocence and is currently on death row as a result of the conviction.  Id.  A professor at John Jay College of Criminal Justice who has studied firearm and toolmark analysis and retained by the defense expressed dismay at Langley’s confidence, “‘He assumed an awful lot and didn’t bother to tell us what he assumed.  That’s not science.’”  Id.  


The undersigned counsel requested and received the SBI file with Langley’s notes and reports on Defendant’s case.  The file does not contain any photograph or any concrete description on the similarities among the bullets.  (Exhibit 2).
3.  XXX

XXX
REASONS WHY THE MOTION FOR APPROPRIATE RELIEF 
SHOULD BE GRANTED

A defendant may seek appropriate relief when his conviction was obtained in violation of the federal or state constitution, or when new evidence is discovered and has a direct and material bearing on the defendant’s guilt.  N.C. Gen. Stat. § 15A-1415(b)(3), (c).

1.  The State violated Defendant’s right to due process by presenting unreliable, improper, and misleading testimony on bullet lead analysis and firearm toolmark identification.

Due process requires the State to prove beyond a reasonable doubt that the defendant committed the charged offense.  In re Winship, 397 U.S. 358, 364 (1970); see also U.S. Const. amend. XIV; N.C. Const. art. I, § 19.  When an error involves a violation of federal constitutional rights, it is prejudicial unless it is “harmless beyond a reasonable doubt.”  N.C. Gen. Stat. § 15A-1443(b).  The State bears the burden of demonstrating that the error was harmless beyond a reasonable doubt.  Id.


A defendant is entitled to a new trial on grounds of newly discovered evidence when the evidence: 1) was discovered after the trial and was not discoverable by reasonable diligence at the time of trial; 2) was probably true; 3) is material to the issue and not merely impeaching, contradictory or cumulative; and 4) would probably lead to a different result if a new trial were granted.  State v. Britt, 320 N.C. 705, 712-13, 360 S.E.2d 660, 664 (1987).

The NAS and other scientific publications questioning bullet lead evidence and firearm toolmark analysis were published recently, after Defendant’s trial.

The scientific publications are probably true.  Prominent and independent U.S. scientists and institutions conducted research and studies to yield these scientific publications.  The courts have relied on these publications in adjudicating cases involving bullet lead and firearm toolmark evidence.  See, e.g., Behn, 868 A.2d at 342, 346; Clemons, 896 A.2d at 1078; Ragland, 191 S.W.3d at 582; Taylor, 663 F. Supp. 2d at 1180 (disallowing the government expert from concluding that there was a match between a rifle and a bullet believed to have killed the victim to the exclusion of other guns, given the limitations on the reliability of firearms identification evidence).  In the case of bullet lead evidence, the FBI has discontinued offering such evidence in court, Ragland, 191 S.W.3d at 579, and admitted that Lundy’s testimony as either misleading or “exceed[ing] the limits of science.”  (Exhibits 18, 19).

The scientific publications are material and not merely impeaching, contradictory or cumulative, such that they would probably lead to a different result if a new trial were granted.  “Merely impeaching” is not the same as impeaching.  “Evidence that is ‘merely impeaching,’ or cumulative, is evidence of a ‘quality [that] would not ordinarily make a difference in the jury’s verdict.’”  Behn, 868 A.2d at 344 (discussing the same requirement for newly discovered evidence for a case involving bullet lead evidence).  “Merely impeaching” is analogous to materiality standard for evaluating undisclosed exculpatory evidence established in Brady v. Maryland, 373 U.S. 83 (1963).  Behn, 868 A.2d at 344.

Given that the State did not have any eyewitness and that its case was entirely circumstantial, the State relied primarily on firearm toolmark and bullet lead evidence to show that Defendant was the perpetrator.  In the direct examination of SBI Agent Langley, the prosecutor presented the bullets from the victim one at a time through a span of 13 pages of trial transcript and elicited 6 times from Langley that each bullet was fired from the same gun as 5 other bullets, to the exclusion of other firearms.  (T. pp. 798-810).  The prosecutor thus attempted to underline the point that only one gun was involved in the killing.  
The prosecutor exploited Langley’s portrayal of his testimony as the product of an exact science, even though his absolute conclusion was subjective, based on assumptions of uniqueness and reproducibility of the marks on the bullets, and not supported by articulated standards and proven probability.  Langley did not even take any photographs of the bullets or provide concrete explanation in his conclusion, contrary to industry standards.  If Defendant were granted a new trial, Langley’s similarly troubling analysis and testimony in the subsequent Craven County case (mentioned above), which helped put a man on death row, would likely draw suspicion and disbelief from the jury.
As to bullet lead, the prosecutor relied on that evidence to argue that the gun used was that of Defendant.  Lundy testified that 5 bullets from the victim and 1 unfired bullet from Defendant’s girlfriend possibly came out of the same box, and that bullets of the same composition came from one box or in other boxes of the same manufacturer that could be packaged on the same day or a nearby time.  (T. p. 998).  The FBI admitted that her testimony could have misled the jury about the probative value of this evidence.  The FBI considered her exact testimony in another North Carolina case to be beyond the bounds of science, as it implied the bullets could be associated to a single box of ammunition.  Indeed, the State argued in closing that bullet lead evidence was a “large circumstance” in Defendant’s case, “[p]roving . . . that the instrumentality of [the victim]’s death was an instrumentality that the defendant himself possessed.”  (T. p. 1030).  
The State’s other physical evidence of cockleberries and fibers, used to link Defendant’s father’s car to the murder, were insignificant.  The State conceded cockleberries could get in anyone’s car.  In addition, the State’s own evidence indicated that the deceased had been in the car before and that the police mishandled her clothing by placing all of them in one bag and possibly contaminated them.
The bullet lead and firearm toolmark evidence carried the aura of science and objectivity, to which the jury tends to attach uncritical reliability.  State v. Helms, 348 N.C. 578, 583, 504 S.E.2d 293, 296 (1998) (jurors tend to give heightened credence to scientific evidence); Clemons, 896 A.2d at 1078 (same).  Had the recent scientific publications on these issues been discovered at the time of Defendant’s trial, they would have been used to exclude, question, or neutralize the FBI and SBI experts’ testimony, and Defendant would likely have been acquitted.  This is so particularly in light of the recent exposure of the SBI’s troubling forensic practices, including firearm toolmark analysis, in other cases.  
The courts in other jurisdictions have reversed convictions in cases involving bullet lead evidence.  Clemons, 896 A.2d at 1067 (FBI chemist concluded the bullets came from the same source of lead); Ragland, 191 S.W.3d at 574, 576 (FBI chemist concluded bullet lead evidence consistent with the bullets having come from the same source of lead and the same box or boxes of cartridges from the same manufacturer packaging on or about the same date).  The courts have also excluded testimony on bullet lead and any testimony expressing absolute certainty on firearm toolmark identification.  U.S. v. Mikos, No. 02 CR 137, 2003 WL 22922197 (N.D. Ill. Dec. 9, 2003) (Exhibit 11); Taylor, 663 F. Supp. 2d at 1180.
The North Carolina courts have also reversed convictions resulting from trials during which unreliable scientific evidence and improper expert testimony were presented to the jury.  State v. Peoples, 311 N.C. 515, 319 S.E.2d 177 (1984) (hypnosis) (Exhibit 27); Helms, 348 N.C. 578, 504 S.E.2d 293 (horizontal gaze nystagmus test administered by police officer to determine intoxication) (Exhibit 28).  

In four of the above cases, namely Clemons, Ragland, Helms, and Peoples, the courts reversed convictions, despite incriminating testimony from lay witnesses.  See Clemons, 896 A.2d at 1062 (neutral witness identified the defendant as the shooter who had killed the victim); Peoples, 311 N.C. at 518, 319 S.E.2d at 179 (a supervisor at a chemical plant where the robbery had happened identified the defendant and two others to be the robbers); Helms, 348 N.C. at 582, 504 S.E.2d at 295 (police officer observed possible signs of intoxication, including the defendant’s weaving car, alcohol odor, bloodshot eyes, mumbling, unsteady gait, and disheveled clothes). 
2.  The State violated Defendant’s right to due process under Brady v. Maryland by failing to disclose an impeaching bullet lead study to which the State’s testifying expert had contributed.

The State has an affirmative duty to disclose information favorable to the accused and material to guilt.  Brady v. Maryland, 373 U.S. 83, 87 (1963); see also U.S. Const. amend. XIV; N.C. Const. art. 1, § 19.  The State’s duty to disclose Brady material requires the prosecutor to learn of any favorable evidence known to government agents if those agents are involved in the investigation.  Kyles v. Whitley, 514 U.S. 419, 437 (1995).  A Brady violation exists when:  1) information favorable to the accused, either exculpatory or impeaching, 2) is suppressed by the State, either willfully or inadvertently, 3) to the prejudice of the defendant.  Strickler v. Greene, 527 U.S. 263, 281-82 (1999).  Prejudice results when there is a “reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different. A ‘reasonable probability’ is a probability sufficient to undermine confidence in the outcome.”  United States v. Bagley, 473 U.S. 667, 682 (1985).

In her lab report and testimony, Lundy did not disclose the 1991 FBI study, in which two sets of bullets manufactured 7 months apart were found to have the same chemical composition, as were another two sets of bullets manufactured 15 months apart.  A possible explanation for this phenomenon is that the matches were the result of coincidence, as having been discovered in other instances by scientists studying the bullet lead issue.  “Whatever the cause, the fact that [such matches] did occur[] is of probative significance.”  William A. Tobin & Wayne Duerfeldt, How Probative is Comparative Bullet Lead Analysis, 17 CRIM. JUST. 26, 31 (2002).  The FBI study did not seem to have been published in a scientific journal and subject to peer review, and the disclosure of this study would have cast doubt on Lundy’s assumption of the uniqueness of bullets from the same lead source.  Lundy apparently knew about the FBI study in 1991.  She was working for the FBI lab at the time, and the study authors acknowledged her contribution.  
3.  XXX.

XXX
CONCLUSION


WHEREFORE, Defendant respectfully moves this Court to:

1) Grant the motion for appropriate relief and arrest judgment;

2) Grant any other appropriate relief;

3) Alternatively, enter an order

a) directing the State to file an answer, pursuant to N.C. Gen. Stat. § 15A-1420(b1)(2);

b) directing the State to make available to Defendant’s counsel the complete files of all law enforcement and prosecutorial agencies involved in the investigation and the prosecution of Defendant, pursuant to N.C. Gen. Stat. § 15A-1415(f), if the State has not done so;
c) allowing for fees for Defendant to retain experts for assistance on the issues of bullet lead and firearm toolmark evidence;

d) calendaring a hearing, pursuant to N.C. Gen. Stat. § 15A-1420(c)(1).
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