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NOW COMES the Defendant, by and through the undersigned counsel, XXXX, and hereby moves this Honorable Court, to exclude latent fingerprint testimony in this case because the relevant scientific community does not accept that latent fingerprint analysis can reliably and accurately demonstrate a connection between a latent print and a specific individual. This motion is based on State v. Goode, 341 N.C. 513, 461 S.E.2d 631 (1995), Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 597 S.E.2d 674 (2004), N.C. Gen. Stat 8C-1, Rule 702, N.C. Gen. Stat 8C-1, Rule 403 and the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution; Article I §§ 19 and 23 of the North Carolina Constitution.
In support of the motion, the Defendant shows the following:

1. On February 18, 2009, the National Academy of Sciences published a watershed report, concluding that no forensic method, with the exception of DNA analysis, has “rigorously shown to have the capacity to consistently, and with a high degree of certainty, demonstrate a connection between evidence and a specific individual or source.” National Research Council, National Academy of Science, Strengthening Forensic Science in the United States: A Path Forward, [hereinafter 2009 NAS Report], 7. The report is unequivocal: there is no existing research that demonstrates that latent fingerprint identification is valid.

2. The Supreme Court of North Carolina in State v. Ward, 364 N.C. 133 (2010) took note that “the field of forensic science has come under acute scrutiny on a nationwide basis” and recognized the 2009 National Academy of Sciences Report as a “landmark report.” Id. at 141 (holding that a methodology of identifying pills by visual inspection was not sufficiently reliable to identify the substances at issue).

3. Admissibility of expert testimony in North Carolina is determined by a three-part test: “(1) Is the expert’s proffered method of proof sufficiently reliable as an area for expert testimony? (2) Is the witness testifying at trial qualified as an expert in that area of testimony? (3) Is the expert’s testimony relevant?” Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 597 S.E.2d 674 (2004).
4. “Where, however, the trial court is without precedential guidance or faced with novel scientific theories, unestablished techniques, or compelling new perspectives on otherwise settled theories or techniques,” the trial court must look to other “‘indices of reliability’ to determine whether the expert’s proffered scientific or technical method of proof is sufficiently reliable[.]’” Howerton, 597 S.E.2d at 687 (quoting State v. Pennington, 393 S.E.2d 487, 453 (N.C.1990)).
5. The technique used in this case by examiner XXXX to examine prints made by friction ridge skin (known as the ACE-V technique) is not a novel technique. It has been described in literature since 1959. 2009 NAS Report at 5-8. However, the 2009 NAS Report’s determination that “following the steps of ACE-V does not imply that one is proceeding in a scientific manner or producing reliable results” represents a compelling new perspective on a technique that was previously relied upon by courts. 2009 NAS Report at 142. 
6. Among the criticisms of the 2009 NAS Report are that “ACE-V does not guard against bias; is too broad to ensure repeatability and transparency; and does not guarantee that two analysts following it will obtain the same results.” 2009 NAS Report at 142.
7. The 2009 NAS Report reflects the view of scientists significant both in number and expertise. The National Research Council Committee reviewed studies related to forensic disciplines, conducted independent research, heard testimony from experts in the field, and provided specific recommendations to address issues facing the forensic science community. 2009 NAS Report at 2-4.
8. The 2009 NAS Report cited “a thorough analysis of the ACE-V method” and its “unambiguous” conclusion was: “’We have reviewed available scientific evidence of the validity of the ACE-V method and found none.’” Id. at 143 (quotation and citation omitted).
9. Rule 702 provides that “[i]f scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion.” Allowing an expert to testify to opinion evidence that is not based on a reliable scientific of technical method will not assist the trier of fact to understand the evidence. Instead, it will only serve to confuse and mislead.
10. Furthermore, Rule 403 guards against the introduction of such unreliable evidence. Rule 403 provides as follows: “Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.” Any probative value of the fingerprint evidence is substantially outweighed by the dangers of unfair prejudice, confusion of the issues, and misleading the jury given the unreliability of such evidence.
WHEREFORE, counsel for Defendant respectfully requests:

1. That the Court hold a pre-trial hearing in this matter; and
2. That this Honorable Court issue an Order excluding the fingerprint evidence.

RESPECTFULLY SUBMITTED this the _____ day of __________, 2011.

CERTIFICATE OF SERVICE
