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il
The defense anticipates that the State will ofter evidence at trial that a partial latent
17
1z |fmgerprint recovered from the outside of alleged victim .3, s car matches an nked fingerprnt
13 |impression identified tothe defendant charged as Kenneth D. 8ims. The defendant, by and
20
through assigned counsel, Brent Hart and Juantta Holmes, respectfully moves this Court to

21
57 | #xclude latent fingerprint testimony in this case because the relevant scientific community does
43 |not generally accept that latent fingerprint analysis can reliably and accurately demonstrate a
#* | connection between a latertt print and a specific indiridual. This motion 1s based on Frye v,
25
24 Uhiited States, 293 F. 1013 (D.C. Cir. 1923} (adopted by Washington in State v. Woo, 84
27 |Wash2d 472,473 527 P24 271 (1974, and maintained despite changes in federal law in Siate
28|y, Caopeland, 130 Wash. 2d 244, 259, 922 P 2d 1304 (19987, the Fifth Amendment to the Tnited
29
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States Constitution; and Article I, Section 3 of the Washington 3tate Constitution; and the

: follow mg analysis.
j INTRODUCTION
5 On February 18, 2009, the prestigious Maticnal Research Council of the MNational
§ Acaderny of Sciences published a watershed report, concluding that latent fingerprint analysis
; has not been “rigorously shown to have the capacity to consistently, and with a high degree of
g |certainty, demonstrate a connection between evidence and a specific individual or source™ Mat'l
10 | Research Council, Nat'l Acad. of Science, Strengthening Forensic Science in the United States:
i; A Path Forward, [hereinafter 2009 NEC Feport], 7 (emphasis added). The report is
13 |unequivocal: there is no existing research that dernonstrates that latent fingerprint identification
M—Tevidence s vatid
. The 2009 NE.C Report constitutes the latest and most definitive declaration from the
i: scientific community that has increasingly recognized the absence of evidence validating
18 |fingerprint identifications. For although fmgerprint evidencehas enjoyed uncritical acceptance
19 from courts for over 100 years, “[m]any of the most basic claims of fingerprint 1dentification
zT have never been tested empirically, and . . . inthe strong form in which they usually are
22 |presented, those clatms in fact are unprovable™ 4 Mod. Sci Evid. § 32:1.
23 “The core concern of Frye 13 whether the evidence bemng offered 15 based on an
zi established scientific methodology. This nvolves both an accepted theory and general
26 | acceptance of the technique used to implement that theory.” State v. Russell, 125 Wash. 2d 24,
27 41,882 P 2d 747 (1994, “If scientists significant either in number or expertise publically
* oppose [a technique or method] as unreliable, then that [technique or method] doesnot pass
29
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muster under Frye” Uhited States v. Jertkies, 887 A 2d 1013, 1022 (D.C. 2005) (quoting Lhufed

: States w. Porter, 618 A 2d 629, 634 (D.C. 1992}, The 2009 NEC Report reflects the current
j view of scientists significant both in number and expertise. The National Research Council
5 | (NEC) Cormmittee tasked by Congress with studying forensic science included members of the
5 |scientific community, forensic practitioners, and legal experts. The Cormmittee reviewed studies
; related to forensic disciplines, conducted mdependent research, heard testimony from experts in
g |the field, and concluded there 15 no scientific evidence that latent fmgerprint analysis can
10| consistently and accurately “demonstrate a cormection between evidence and a specific
i; individual or source™ 2009 NRC Eeport at 7.
13 Asthe 2009 WRC Report explained, the method of evaluating latent fingerprints,
M —commonty know T as ACE-V, “ T ot specific enough to quatify as @ vatidated mmethod forthis
. type of analysis. [The method] does not guard against bias, is too broad to ensure repeatability
i: and transparency, and does not guarantee that two analysts following it will obtain the same
18 |results” Id at 142, The NRC cited “athorough analysis of the ACE-V method” and its
1 «unamb ignons” conclusion: ““Wehave reviewed avatlable scientific evidence of the validity of
zT the ACE-V method and found none.’” I at 143 (quotation and citation ormutted, emphasis
22 |added).
23 “[T]rial courts must still undertalee the Frpe analysis if one party produces new evidency
zi which seriously questions the continued general acceptance or lack of acceptance as to thaf]
26 |theory within the relevant scientific community.” State v. Canithron, 120 Wash. 2d 879, 888, nots
27 |3, 846 P.2d 502 (1993). “Whatever the merits of the prior decisions,” new developments — such
* the 2009 NRC Report and recent scientific research — can “changle] the scientific landscapd
29
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considerably and dernonstrate[e] mdisputably that there 15 no general acceptance of the current

2 . o .
process”  FPorter, 618 A 2d at 639 n.17 (quotation and citation omitted; To be sure, many
3
4 fingerprint examiners still forcefully vouch for the validity of the ACE-V method, but thg
5 |conflict between fingerprint practitioners and scientists, including the NEC, “a body composed
S lof . . a distinguished cross-section of the scientific cormnunit}r,”l constitutes the very
7
; disagreement that makes expert testimony madmissible under Frve and tts progeny. “[ 4] court
1 1J'C' Ll + m1t]’ + 1"\& +ﬂﬂ1"\ﬂ1ﬂ11ﬂlc' ﬂﬂﬂﬂﬂ+ﬂﬂ{'\ﬂ 117 1"\& P’ ol . W C‘ﬂ++1ﬂ|’1’ 1"\11+ i'_|1C' + 1+C‘ ﬂﬂﬂﬂﬂ+ﬂﬂﬂﬂ 1"\'(]
H ES oo T L1l [ wuulu.iu [~ 3 l.p'LrLrI.lJ. [ = [ SRl R i =) I.rI.rJ.lJ.E LECLEE ) e ) [ ) oy A l.p'l.abl.l.l. L=
10 |the wider scientific cormrmunity familiar with the theory and underlying technique” Russell, 123
11
Wash. 2d at 41. “The very existence of a dispute precludes admission” Jewnkins, 887 A .2d af]
12
13 [1022. Accordingly, the latent fingerprint testimony should be excluded,
4 ARGUMENT
15
The question before the court is whether the clamm by latent print examiners that they can
il
(7 accurately and reliably connect a latent printto a specific person 15 generally accepted in the
18 |relevant scientific t:n::umﬂmnitj,i'.2 Part I of this Motion defines who constitutes the relevant
9 scientific community, and Part T describes what that cormrmmunity generally accepts: namely, that
20
- there 15 no evidence that latent print analysis can accurately and reliably connect a latent print to
22 |a specific person. First, howewver, this Motion addresses any possible misapprehension that the
23
24
75 ! Roberts v. United States, 16 4.2d 922, 930 (D. C. 2007} (quotation and citation orutted).
26 ? ms explained in more detail in Part TICA), sifre, a “latent” print is a fingerprint or part of a
fingerprint that is associated with a crime (1.e. found at the crime scene), that 1s compared with
27 |the prints of a known ndividual “Latent print identification™ 15 the method of 1dentifying pecpls
2 by comp ar.ing fmger‘prini?s, and 1s alternately described by practitioners as “friction ridge
identification” See David R. Ashbaugh, QUANTITATIVE-QUALITATIVE FRICTION RIDGE
29 | ANALYSIS: AN INTRODUCTION TO BASIC AND ADV ANCED RIDGEOLOGY (CRC Press, 1999).
30
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longstanding acceptance of fingerprint evidence somehow insulates it from review, or makesa

2 . .
new assessrment of its validity unnecessary.
3
4 At first blush it may be difficult to conceive of fingerprint identification as lacking
5 |sctentific support. After all, fingerprints are enshrined net just in the law, but in our cultural
§ imagination as wrefutable proof of identity. Vet fingerprinting was introduced m the early
7
; 1900s, when standards for admissible science were constderably lower: there “wasno doctrinally
mﬂﬂ-’qﬂ ﬂ-”q ﬁﬂ+ﬂ1fﬂﬂﬂ1ﬂ-’r [rl ot ok o'e e Pl + otk Y CITT‘lAﬂﬁﬂﬂ 111fﬂ 1"\ [mfn ] 1"\1'_\ ﬂﬂﬂ1'(f+ 1"11'_\'(1' " TIThﬂ"ha"‘ 111"\-"1-‘:"’"
-I;| [ TR e T ) FLL 6I'.II.LNI\ 1.!'1116 =4 l.u']. [ 150 o A ) ml.p"\.n.l. L LU ¥ L i Ll [ 8 o Widl ol 1.;']. L UM_}'J KR A T L A o
10| Frye or Dabert. Jermifer L. Mnookin, Fingerprint Evidence i e Age of DNA Prafiling, 67
11
Brock. L. Rev. 13, 32 (Fall 2001} “Courts began admitting fingerprint evidence early last
12
13 |century with relatively little scrutiny, and later courts, relying on precedent, sinply followed
M —Talong ™ Thited States v Crisp, 324 F 30261, 277 (4t Cir 2003 (Michael, T, ciisseni:ing).3 B3
15
the 2009 NRC Report observed, onthe basis of these early cases, “[o]ver the years, courts have
il
(7 admitted fingerprint evidence, even though the evidence has made its way into the courtroom
18 |without ermpirical validation of the underlying theory and/or its particular application.™ 2009
P wre Report at 102 (quotation and cttation crmitted).
20
- The scientific and legal communities were recently jolted out of their unquesticning
22 |acceptance of fingerprint evidence by three new developments. First, there were several well-
23 publicized misidentifications using latent fingerprint evidence, none more damning of the
24
25
26 3 See Chistophe Champod, et al, FINGERPRINTS AND OTHER RIDGE SKIN IMPRESSIONS [hereinaften
Champod], 196 (CE.C Press, 2004) (* Court acceptance without much scrutiny in adversarial legal
27 | systems has led to an almost blind faith in fingerprint evidence ™), 4 Mod. Sct. Evid. § 32:1
4 |C“The serninal cases admitting fingerprint evidence in American courts paid so little attention to
the foundation of the asserted science that they offer no help n evaluating the adrmussibility of
29 | fingerprint identification evidence .. . 7).
30
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practice than the FBI' s misidentification of Brandon Mavfield as a suspect in the Madrid tramn

2 . . . . .
1::ur::u1111::u111g.4 Second, advances in DNA technology raised the standard for all forensic sciences
3
4 In particular, “[during the effort to validate DNA evidence for courtroom use . . . it became
5 |apparent that assurmptions about fingerprint evidence had been reached without the scientific
§ scrutiny being accorded DNA ™ 2009 NRC Report at 104.° Finally, the forensic science
7
; cornrmunity itself began to acknowledge the need for scientific evaluation. In fact, it was the
ch‘ 1‘11"'\"\ F‘E‘N"Dﬁciﬁ Qﬁiﬂﬁﬁﬂ ﬁi"'ﬁﬂﬂi"fﬂ L Fa', alnl + ] TIJ’DC‘1D1"|"\'E1TJ’ L ' W’ ol | 1ﬂ F f‘ﬁmTTi‘ﬂﬁl‘ﬂﬁ
H f B IS Oy R A A ) O 9 L1 g QI O AT [N R i § J.BLII.J.J.J. [0 ] I AL O Py ) A ) ' ) J.Lrl.l.a L ES =] { g T Ly § LWL | B N A 1116
10 | Congress that the 2009 NR.C Report was needed.®
11
The law 15 capable of responding to fundamental shifts in what the relevant scientific
12
13 |comrmunity generally accepts. Although the particular evidence at issue in Frye was a “novel”
15
* See irfra Part (B2,
il
® See also Champod at 32 (“With the extenswe use of probability -based DINA evidence and the
I7 | evolving requirements for the admissibility of scientific evidence in the 17 8 | older identification
1z |fields such as fingerprints are being subjected to more rigorous scrutiny .. .. 7).
19 ® Asthe director of the professional association for latent print examiners, the International
50 Assoctation for Identification (TATD), stated: “The Consortium of Forensic Bcience Orgaruzations
21 (CFE0) of which TAT 15 a member was largely responstible for convincing Congress of the need
2 for th[e] commuittee [that produced the 2009 NEC Report]” Memorandum to IAT members from
93 President Eobert T Garrett (Feb. 19, 2009,
2 www theiatorg/current affairsnas memo 20090212 pdf, see also The Honorable Harry T
55 Edwards, co-chair, 2009 NRC Report Committee, Solving the Probleims that Plagiie the Forensid
5 | Science Commupity, Keynote Address at Conference: Forensic Science for the 21 st Century: The
77 National Academy of Sciences Report and Beyond [hereinafter Edwards Keynote], 1 (April 3,
2 2009 (*Congress passed the legislation [mandating the Report] in response to a call for help
29 from forensic professionals who understood the problems ™) (emphasis in onginal).
30
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scientific technique, 293 F. at 1014, there is no “novelty” requirement for challenging scientific

evidence.’ Courts may tale judicial notice of the general acceptance of scientific techniques,
3
4 and precedent admitting evidence “‘may control subsequent trials,™ but only “‘until new
5 |evidence is presented reflecting a change in the attitude of the scientific community.””
6 | Jones v. Uited States, 548 A 2d 35, 46 n.9 (D.C. 1988) (quoting Peaple v. Kelly, 549 P.2d 1240,
7
; 1245 (Cal 1976)) (emnphasis added). See also, State v. Carthran, 120 Wash 2d 888 note 3.
Pl Pt i s “-"‘111& b 'k il o L B | ﬂC‘i-‘qﬂm 1N'|C‘ 1"'&1"‘11‘1‘1"& Pl | C‘+ 1ﬂ+ﬂﬁ1’ﬂﬁﬂ 1PC‘H‘\1DH+1‘ L Pl ﬂiﬂ‘lm (] L | Lo ]
H LWL Tl ] R l.p'l (el f O SR AL LW Ay ) ) AL A A \..1u-u L ) N Iy N B I ) KN e i [ 3 Sy Ly o i | IR a9 l.p'J.J.J.J. | BN RN R I A B e e}
10 | dramatically that previcusly accepted methods are considered unreliable” Amustead v. State,
11
673 A.2d 221, 243 Mid 1996). A defendant has the right to demand “that the trial be a fair one
12
13 |andthatthe sum of the evidence introduced against [him] must be sufficiently probative to prove
Mgttt beyord a reasoratile doubt ™ Tinted States v Horm, 185 F Supp. 2d 530, 550D Wid:
15
2002). “Expedient as it may be for courts to take judicial notice of scientific or technical matters
il
7 | this cannct be done in the face of legitimate challenges to the reliability and accuracy” of
18 |thosemethods. Id Indeed, “[slupposedly valid ‘science’ hasnot infrequently been unmasked.”
19
20
21 7 See, €.g., David H Kaye et al, THE NEW WIGMORE: EXFERT EVIDENCE § 8.3, 299 (2004) (The
4y |“concept of novelty 1s not part of Frye” and Frye scrutiny applies “to theories that are boringly
5 | farmiliar but are yetto be adequately validated as much asto theories that are strikingly
2 original ™), John William Strong, Langiage and Lagic w Expert Testimony: Limiting Expert
55 Testinory by Restrictions of Function, Reliability, ad Form, 71 Cr. L. Rev. 349, 367 (Burnmer
2 19923 (“no apparent reason exists, as has repeatedly been suggested, for limiting the standard to
77 ‘novel’ scientific evidence™); i at 367 n.76 (stating that “[t]he origin of this qualification, if it1s
2 in fact a qualification, is obscure™ and suggesting that it originated from an article that did not, m
29 fact, supply any rationale for such a limutation).
30
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State v, O Kep, 899 2d 663, 673 n.9 (Or 1995) (quotation, citation, and footnotes omutted). In

2 . . . . .
onerecent example, the“ supposedly valid” forensic science of comparative bullet lead analysis
3
4 (CBLA) was unmasked as unreliable, due m part to anctherreport of the NMEC. A description of
5 |the evolution of the judicial treatment of CBLA in response to a shift in scientific opinion —as
5 |reflected in a NRC report —and its ultimate exclusion from the courtroom 15 attached at
7
; Appendsz A
g Courts in Frpe jurisdictions have accordingly not shied away from “ considering whether
10 |a theory, which had been accepted in the scientific and legal communities, continues to meet the
11
standard.” Bilackwellv. Wyetiz, 971 A 2d 235, 243 (Md. 2009); see, e.g., Beww v. United States,
12
13 |$78A2d 1257, 1276-77, 1278 (D.C. 2009) (in deterrnining the admission of expert testimony,
M—coort “rost corstder— the current state of generalty-accepted soientific research™(ermplasis
15
addedy, Peaple v. Venegas, 254 F.2d 525, 528 (Cal. 1998) (admission of evidence becomes
il
(7 precedent “in the absence of evidence that the prevailing scientific opinion has materially
18 (:hs:lﬂged”).E “Beience moves inexorably forward and . .. [tThe judicial systern, with tts search fon
19
20
21 |, _ _ .
See also State v, Bible, 858 P.2d 1152, 1187 (Anz 1993) (noting that “ [a]lthough courts have
22 |found DMA testing admissible . . recent developments - scientific and judicial - drastically alter
23 |the relevant analysis”), Parter, 618 A 2d at 639 n.17 (citng with approval conclusion that
“[wlhatever the merits of the prior decisions” a debate in the scientific literature “ demonstrates
24 lindisputably that there is no general acceptance of the current process™) (quotation and citation
35 omittedy, Peaple v. Barngy, 8 Cal. App. 4th 798, 810-11 (Cal. App. 1992) (“Even if the
technique was previously determined correctly to have been generally accepted, the converse
26 |may subsequently be shown by evidence ‘reflecting a change in the attitude of the scientific
57 | community.’”) (quoting Kelly, 549 P.2d at 1245), Feaple v. Smith, 215 Cal. App. 3d 19, 25 (Cal.
App. 1989 (noting that defendant mav not be “foreclosed from showing new nformation which
28 |may question the continuing reliability of the test in question or to show a change in the
5y |COmSensus within the scientific community concerning the scientific technique™), Moore v.
Uhited States, 374 A.2d 299,302 (D.C. 1977) (considering appellant’ s claim that tests “no
30
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the closest approzimation to the *truth,” must accommodate this ever-changing scientific

2 . .
landscape ™ Stafe v, Befin, 8658 A 2d 329, 343 (NI Super Ct App. Div. 20053 This Court’s
3
4 assesstnent of the scientific community’ s current opinion of latent print identification 15 in no
5 |way limited by the uncritical acceptance of such evidence in the past.
|1 THE RELEVANT SCIENTIFIC COMMUNITY
7
g A THE TEST OF GENEEAT ACCEPTANCE
9
. Washington has adopted the standard for determuining the admissibility of evidence based
11 | on scientific procedures set forth n Frye v. Uhifed States, 293 F. 1013, 1014 (D.C. 1923} State
V2 Ny, Cathron, 120 Wash.2d at 886, “Therule is settled: [E]vidence deriv ing from a scientific
13
theory or principle 15 adrmissible only if that theory or principle has achieved general acceptance
15 in the relevant soientific community.” Id (citing Siate v Martin, 101 Wash 2d 713, 719684
16 |P2d 651 (1984)) The pivotal question for the admission of expert testimony 15 whether the party
17 . . . . . .
proffering the expert can show that “the techniques from which the evidence 15 derived have
13
19 gamed general acceptance” m therelevant scientific community.  Roberts v Unifed Stafes, 916
20 |A2d 922,929 (D.C. 2007,
21 Because judges do not have the expertise required to decide whether a challenged
22 scientific theory 15 correct, we defer this judgment to scientists. This nquiry turms
- ont the level of recognition accorded to the scientific principle mvolved-we look
for general acceptance m the appropriate scientific commuinity. See Jares v.
24 Uhited Stafes, 548 A 2d 35,42 (D.C.1988). If there 15 a significant dispute
between qualified experts as to the validity of scientific evidence, it may not be
2 admitted.
2f
State v. Canthirar, 120 Wash 2d at 887,
27
25
29 |longer have general acceptance in their particular field”), abragnied on ather g rotwds by Thomas
30
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When general acceptance 15 at 1ssue, &t “becomes the ‘threshold question® of

adrmissibility, to be resolved as a matter of law before the court exercises tts discretion in
3
4 applying all the criteriato a particular proffered expert” Jones, 548 A 2d at 40. The threshold
5 |requiremnent of general acceptance helps “guarantee that reliability [of the proffered testimony]
5 |will be assessed by those i the best position to do so; mermbers of the relevant scientific field ..
7
. | M State v. Bible, 858 P 2d 1152, 1181 (Ariz. 1993) (quotations and citation omitted)” The
Dﬂ-’qﬂ 1‘4 = 1T + L 'aFalBELFa] “1‘1"“:\1"\1.1"\"\1. Tr T C‘ﬁiﬂﬂ"i‘c“'f‘ " ﬂj‘\/‘_‘#f‘ 01 ﬂ':: ||I‘I. i'}A i'_|+ O"}O AT TT o L ri-IF
-I;| [R M B N A T AL L [RCR O L R § xiu-u (IR NNy [AF Yy 116 [y 3 J.J.I.r].n.?l.n.):l PR Eu'bl.?:l I g =L ) ) [ ] LI \"\_n.l.:l LJ.JJ.
10 | scientists significant either in number or expertise publically oppose [a technique or method] as
11
unreliable, then that [technique or method] does not pass muster under Frye” Jenkins, 887 A 2d
12
13 |at 1022 (queting Porter, 618 A 2d at 634). Asthe courtis not in a position to evaluate the
M—retmbitity of @ method, it 15 ikewse ot equipped to choose which side of ascentific debate
15
deserves deference. Thus, “[t]he very existence of a dispute precludes admission” I ™
il
17
g |v. Uhuted States, 650 A.2d 183 (DL C. 1994,
1 ? In the law, “reliability” encompasses (a)the scientific term “validity” (which refers to
accuracy) and (b) the scientific term “reliability” (which refers to consistency). A technique is
20 |legally reliable if 1t 15 consistently accurate — if it repeatedly reaches the right result. See, e.g.,
21 Deibert v, Merrell Dow Fhami., Ine., 509 118, 579, 590n.9 (1993) ([ O]ur reference here isto
evidentiary reliability-that 15, trustworthiness. . . In a case involving scientific evidence,
22 | evidentiary reliability will be based upon scientific validity ). In sumn, general acceptance =
2 reliability (in the legal sense) =valid and reliable (in the scientific sense). This Motion uses the
term “reliable” in the legal sense, and thus uses it interchangeably with “valid” and “accurate ”
24 | See also Clemans v. State, 896 A.24 1059, 1078 (Md. 2006) (evidence not admissible where “4
25 | genuine controversy exists withmn the relevant scientific community” ), Copelard, 922 P.2d at
26 | 1312 (“If there 15 a significant dispute between qualified experts astothe validity of scientific
27 |evidence, it may notbe admitted ™) (quotation and citation omutted), Lofeneier v, Hamimer, 248
28 |P3d 101, 113 (Ariz Ct App. 2006) “significant disputes between qualified experts will
29 |preclude a finding of general acceptance™) (quetation and citation omitted), In re Detention of
30
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E. DETEEWINING THE EELEVANT SCIENTIFIC COREAUNIT T

2

3 Therelevant scientific community for latent print identification includes umpartial

4 |scientists and scholars as well as latent print exarniners. Furthermore, the 2009 NE.C Report
> | constitutes an authoritative work for purposes of determining general acceptance within that
i cormmunity.

8 1. ‘The relevant scientific commumity for latent print identifications includes

10
11 “General acceptance” of a scientific technique 15 a useful proxy for reliability only 1fthe
12 cornmunity whose votes are being counted 1s capable of deterrining whether the technique s, n
13

fact, reliable. Courts have consistently held that “[while views of forensic scientists have
15 |weight and must be considered, members of the relevant scientific field will include those whose
16 |scientific background and training are sufficient to allow them to comprehend and understand the
17

process and form a judgment about it™ Porfer, 618 A 2d at 634 (quotation and citation omitted).
13
19 Although input from forensic practitioners 15 mmportant, it 15 clear that the relevant community
20 st mclude sctentists “ competent to make professional judgments concerning experiments
21
22
23 | Trayngff, 831 ME.2d 709, 723 (1l App. Ct 2005) (“In determining what constitutes ‘ general
24 |acceptance,’ the question 1s whether there 1z consensus versus controversy over a particular
25 |technuque ™), Camm. v. Lavtigan, 596 N.E.2d 311, 316 (hass. 1992) (no general acceptance in
26 |light of “the lively, and still very current, dispute™ in the field), Feapie v. Bamey, 10 Cal Eptr.
27 |24 731,737 (Cal Ct App. 1992 (“If the scientific literature discloses that the techinique is
28 |deemed unreliable by ‘scientists significant either in number or expertise .. the court may
29 |safely concludethere 1sno general acceptance™) (citation ormutted).
30
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undertaken by others” Reed v, State, 391 A 2d 364, 377 (Md. 1978); see also Stake v.

2 .
Fussell, 125 "Wash 2d, 40-41, 832 P 2d 747 (19945 (“a court looks not only to the technique’s

3

4 acceptance in the forensic setting but also to its acceptance by the wider scientific community

5 |farniliar with the theory and underlying technique’) ! There is a critical “difference between

§ practicing a technique and assessing the validity of a technique,”  thus a ““technician’ s

7

; testimony should never suffice to establish the validity of a. .. technique: Thetechnician .

H l'm t\'I\'TS Il t\'I\':r:l bub n tt\'x\'rlltr. Baﬁausa 1t 15 ﬂn‘-‘ lﬁal t-'\.p' ].'m t\'r\'r t\.l.la t\'r\'rlltr:l e . Lha T\'Tiat\'x\'rs f Sﬁle\lqtlﬂhs arﬂ
10 | essential Peoplev. Seda, 529 .Y 8.2d 931, 939n. 15 (N Y 3up. 1988) (quoting Paul C.
11

Grannelll, The Admissibility aof Novel Scientific Evidence: Frye v, United States, a Half Cenfiury

12
13 |Later, 80 Col Lo Rev. 1157, 1214-15 (19800 (internal quotation and modification omitted).
1 LY
16 | See also Blackwell, 971 A 3d at 252 (describing relevant community as “scientists with
17 | suffictent traming and expertise to permit them to comprehend novel scientific methods™),
18 | Ramirez v. State, 810 380.2d 836, 851 (Fla 2001) ‘[ General scientific recognition requires the
19 |testimony of impartial experts or scientists. It 13 this independent and impartial proof of general
20 |scientific acceptability that provides the necessary Frye foundation.” ), State ex rel. Callims v.
21 | Sup. Ct, 644 P2d 1266, 1285-86 (Anz. 1982) (describing relevant community as “disinterested
22 |and impartial experts, knowledgeable in the scientific specialty which deals with and uses such
23 |procedures ortechniques™), Peaple v. Callins, 405 M. Y. 5.2d 365, 368 (N.Y Sup. 1978)
24 | (observing that “expertize in disciplines tangential to the one under consideration could have
25 |significant bearing on the 1ssue” of general acceptance); Kelly, 549 P.2d at 1250 (describing
26 |relevant community as those“engaged 1n the scientific fields")
27 | Simon A. Cole, Ot of the Dubert Fire anid Info the Fryeig Pan? Self-Falidation, Mdeta-
28 | Bxpertise and the Admissibility of Latent Print Evidence i1 Frye Jurisdictions, 9 Minn. I L. Sct
29 | & Tech 453, 487 (Bpring 2008).
30
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Courts have consistently declined to limit the relevant commuinity to forensic

practitioners when evaluating the general acceptance of a range of forensic techniques, mcluding
3
4 field sobriety tests, tests of sexual dangerousness, handwriting analysis, medical causation,
5 |electropharetic typing of human fluid stains, polygraph examinations, volceprint experiments or
§ spectrograms, and hair analysis. (See Appendix B for representative cases for each of these
7
; forensic techniques) Courts have not only construed the relevant community broadly because
Fs ' | o Lk P} ﬂf‘ﬂ{'\+| 1N'|£H“'C':I “11‘_\-"\1’ F N"mﬂ1 +m1ﬂ1ﬂﬁ ﬂﬂl‘q 1"\‘31"\1’-’""‘('\111"\-"1 117 1"\& ﬂﬂﬂ‘iﬂﬂk1ﬂ C‘ﬂiaﬂ+1 L Pl
H [ ! Ry i P § l.r'l. [ AORC) 0 ) I AL A A ) [ 4 L gy [ S S R i i e I.'\.I.LII.J.I.J.J.I.J.B [E g Rw ) UMM\I\EVI. L 3 A A 18 A Ay 3 A [%1 l.r'l.l. [ R ) [RCRUNC R A8 I A B
10 | disciplines malk]e thern unqualified to state the view of the relevant community of imp artial
11
scientists,” Peaple v. Brown, 726 P.2d 516, 532-33 (Cal. 1983), rev d on other graunds
12
13 |Ceifomia v. Brown, 4719 U5, 538 (1987)) — but also because the livelthood of forensic
M—techmicians 15 tied to the continmed acceptance of the discipline. = Toaltow gererat scientific
15
acceptance to be established on the testimony alone of witnesses whose livelihood is intimately
il
(7 connected with a new technique would eliminate the safeguard of scientific community approval
18 |umplicit in the general scientific acceptancetest™ Pegple v. Young, 391 NW.2d 270, 276
S (Mich 19867 Thus the relevant community properly includes “disinterested and
20
21
22 |13 See also United States v. Oskowitz, 294 F. Supp. 2d 379, 384 (ED.N.Y. 2003) (declining to
53 |limit relevant community to one that “has notbeen a “financially disinterested independent
cornrnunity, like an academic cormrmunity™) (citation omittedy, In re Comsnitiment of Burton, 884
24 |80.2d 1112, 1118 (Fla. App. 2004 (Altenbernd, J., concurring) (*relevant scientific community |
35 |- should. .. not [include] merely the group of licensed professionals who are making a living
by relying upon these tests™), Uhited States v. Starzecpyzel, 880 F. SBupp. 1027, 1038 B D N.Y.
26 | 1995 (declining to limit relevant cormmunity to “ cornmunity [that] 1s devoid of financially
77 disinterested parties, such as acadernics™), Peaple v. Wesley, 633 NE. 2d 451, 465 (}1.Y. 1994)
(“The cpintons of two scientists, both with commercial interests in the work under consideration
28 |and both the primary developers and proponents of the technique, were msufficient to establish
79 ‘general acceptance’ m the scientific field ™), State ex rel. Collins v, Sup. Ct., 644 P.2d 1266,
1285-86 (Ariz. 1982) (“[a]cceptance must be by those experts who are relatively disinterested
30
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impartial experts in the scientific community ) id at 274, who are “ qualified to assess the general

validity of a scientific method” Jones, 548 A 2d at 39 (quotations and citation ormitted)
3
4 2. The report of the National Eesearch Council reflects the conchusions of the
s relevant scientific commmunity for latent print identification.
i
, The task of defining the relevant scientific community 15 simplified here because the
z |Mational Research Council has convened the relevant scholars, scientists, and experts who are
| qualified to evaluate latent print identification. Courts have uniformly recognized that the
10
" conclusions of the National Research Council regarding the reliability of a particular
17 |methodology “can easily be equated with general acceptance of those methodologies in the
13 |relevant scientific community” Porter, 618 A.2d at 643 n.26.
- The National Research Council, the operating arm of the National Acadermies, has been
15
1 | comumitted since 1916 “to providing elected leaders, policy makers, and the public with expert
17 |advice based on sound scientific evidence”® “When NAS [National Academy of Sciences] is
13 _ . . —
requested to do a study, it convenes a Commuittee, camposed of prominent scientists and
19
70 engineers in the relevant field of study . . . . The Committee review s the relevant data, and
21 |undertakes an extended series of deliherations involving candid exchanges of wiews by the
22| Committee members in closed session. .. . The reports are then subrmitted to a review panel
23
24
and impartial and whose livelihood, therefore, 13 not mtimately connected with approval of the
23 technique ™), Peaple v. Barbara, 255 WW 2d 171, 180 (Mich 1977 (*one would want, where
26 |the task was to demonstrate general scientific acceptability, an acknowledgment of the value of
the device and the techniques by dismterested scientists whose livelthood was not intimately
2T | connected with 1 ™Y, State v, Thompkins, 891 30.2d 1151, 1153 (Fla Dist. Ct App. 2005 (“Frye
7% |requires morethan the testimony of an expert who has a personal stake in the theory or is prone
to an institutional bias.™).
29
30
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composed of members other than those on the authoring Cormmuttee ™ Flatgé . v, Nt 1 Acad.

: af Sciences, 5304 2d 1152, 1156 (D.C. 1987) “This independent, ngorous review 15 a hallmark
j that distinguishes the MNational Academies from many other crganizations offering scientific and
s |technical advice™!?
6 In selecting committee members, the NRC' s focus 15 on “ensur] ing] that the relevant
; pomts of view are. . . reasonably balanced so that the committes can carry out its charge
g |ebjectively and credibly "1% Indeed, courts have routinely recognized that NRC committees
10 | represent “a distinguished cross section of the scientific community.” Porter, 618 A.2d at 643
i; n 26 (SeeAppendix C for case law describing the NRC committees as representative of a cross
13 |section ofthe scientific cormrmunity.) In light of the impartiality and expertise that are the
M —Thattrrerks of WRC committess, courts corsistently “ have treated the reports of the NRC as
. authoritative works for purposes of determining generally accepted standards within the
i: scientific community . . . 7 Com. v. Gaynor, 820 ME.2d 233, 250 (Mass. 2005) (emnphasis
18 |added) (See Appendix C forcase law citing the NRC as authoritative for purposes of
12 determining general acceptance) Courts also consistently acknenwledge the expertize of the
zT Mational Academy of Bciences, describe NEC reports as “authoritative,” Roberts, 916 A 2d at
22 |930, and both courts and federal agencies follow the recommendations of NEC reports when
= making a range of decisions  See, e.g., Stute v. Tester, 968 A 2d 895, 906 (Vt 2009 ("The
zi courts have almost uniformly followed the recornmendation of the National Research Council™),
2f
27 |'* See sites nationalacademies. crg/nre/indes htm,
28 |1 See sitesnationalacademies orginre/PoliciesandProcedures/indes him
29 |'® See wwwa nationalacademies. orgfcp/information. aspx?key=Committee Appomntment.
30
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Blasioli, 713 A 2d at 1120 (“courts have traditionally deferred to pronouncements from the

: Wational Academy of Sciences™). (See Appendix C for illustrative case law )
j The 2009 NE.C Report on the forensic sciences 1s no exception. The authoring
5 | Comrruttee wasmade up of an illustrious group of “members of the forensic science
§ cornrmunity,” “mernbers of the legal community” includmg the leading authorities on scientific
; evidence 1ssues, “and a diverse graup of scientists,” including renowned statisticians 2009 NRC
g |Report at 2. Although some print examiners have asserted —in the aftermath of the report —that
10 | forensic practitiorners were not sufficiently represented on the Comrnittee, this claim does not
i; withstand scrutiny. Commuttee members included Dr. Eandall 3. Murch, the former deputy
13 |director of the FBI Laboratory, Peter M Marone, who has worked in crime laboratories for over
M—30years ard 15 the Executive Director of the Virginia Departrment of Forensic Stiences; DT
. Robert Shaler, who was formerty on the staff of the Pittsburgh Crime Laboratory and MNew Tork
i: City’'s Medical Exarruner’ s Office, and 15 the Director of the Forensic Science program at
18 |Pennsylvania State University, and Dr. Jay A Siegel, the Director of Forensic and Investigative
19 laciences Program at Indiana Unmwersity-Purdue University, and author of numercus forensic
zT science textbooks, who 1s also the editor in chief of the Encyclopedia of Forensic Sciences. (See
22 |Appendx D for a description of each of the mdividual Committee members.)
23 To prepare the Report, the Committes “reviewed numerous published materials, studies,
zi and reports related to the forensic science disciplines, engaged in independent research on the
26 |subject,” and heard extensive expert testimony. 2009 NEC Report at 2. Testifying experts
27
25
29
30
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included leading latent fingerprint examiners,’” representatives of the professional association

for latent print examiners, the International Association for Identification (IAI),IE arid
3
4 representatives of major forensic science organizations and crime labs. ¥ The Reportwas also
5 |reviewed by “mdividuals chosen for their diverse perspectives and technical expertise)”
§ including many forensic scientists. . at xu-u (listing reviewers).”" The Report thus shares
!
; the characteristics of objectivity, expertise, and rigorous research that have ustified the
Fu! ﬂf‘ic‘+ﬂﬂ 111:"'11‘:"\11'_\1 Aﬂrﬂmﬂﬂﬂ + (-1 Y‘DHN""C'
H f 9 T ) iLwR o9 A ) _ILII‘UJ. J T B LI L B R i A L Ll I l.t' J B
10 Indeed, the Bupreme Court has already relied on the 2009 NE.C Eeport as authority for
11
the point that “[s]erious deficiencies have been found in the forensic evidence used i criminal
12
13 |trials” and “to refute the suggestion that this category of evidence [the testimony of forensic
B Presenters inchuded Stephen Meagher, the teading Fingerprint Spectatistat the FRT and Wice-
16 | Chair of the Bcientific Working Group on Friction Ridge Analysis, Btudy and Technology
I7 | (SWGFAST), and Ed German, Latent Print Examiner, 178 Army, Retired T4 at 309, 307
18 |'® The Committee heard from Joe Polski, Chief Operations Advisor, International Association for
19 Identification. 7d at 303; see also Memorandum to TAT members from President Eobert T
Garrett (Feb. 19, 2009), stipra note 6, (“During the course of the NMAE hearings the LAT was
20 |inwited to present its positions concerning these 1ssues.™).
21 |'¥ For example, presenters included Bruce & Goldberger, President-Elect, American Academy
22 |of Forensic Sctentists; Bill Marbalrer, President, American Society of Crime Laboratory
23 |Directors; and Joseph A DiZinno, Assistant Director, Laboratory Division, Federal Bureau of
24 |Investigation Id at 304, 305.
25 |*For example, reviewers included Christope Champod, Professor of Forensic Science, author of]
26 |FINGERPRINTS AND OTHER RIDGE SKIN IMPRESIIONS (CE.C Press, 2000, and TAT and
27 | 3WGEFAST member, Barry Fisher, the Crime Laboratory Director forthe Los Angeles County
28 | Bherift's Departrnent; Carl Selavka, former Director of the Massachusetts State Police Crime
29 |Laboratory, and David Btoney, forensic scientist and former latent print exarmmer. 7d at xii.
30
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analysts] 15 uniquely reliable” Melendez-Dinz v. Mass., 129 3.Ct 2527, 2537, 2537 n 6, 557

2 . . .
T3 (20093 The Bupreme Court also cited the 2009 NEC Eeport's discussion of “problems
3
4 with subjectivity, bias, and unreliability of common forensic tests such as latent fingerprint
5 |analysis ... " Id at 2538 (emphasis added). In cther words, when the NRC speaks, even the
§ Supreme Court listens.
!
T THE RELEVANT SCIENTIFIC COMMUNITY DOES NOT GENERALLY
8 ACCEFT THAT LATENT FINGERFRINT EXAMINERS CAN ACCURATELY
g AND REETABLEY CONNECT A FATENT PRINT TO-A SPECHICINDIVIDUAL
. TO THE EXCLUSION OF ALL OTHERS
1 Despite the historical acceptance of fingerprint evidence, it is now plain that there 15 no
12 | general acceptance in the relevant scientific community for the claim that latent print analysis
13 _ : .
can match a latent print to a particular person to the exclusion of all cthers. At the very least
15 there exists a significant dispute that 15 sufficient to preclude admission of the testimony.
16 To be clear, the query 15 not whether there 15 general acceptance of fingerprints’
17 uniqueness and permanence. It 1s undisputed that “[ulniqueness and permanence are necessary
13
3 conditions for friction ridge dentification to be feasible ® 2009 NRC Report at 144, and t i1salso
20 |truethat neither uniqueness nor permanence have ever been prov en ! But even assuming that
2L Tan fingerprints are both unique and permanent, “those conditions do neot imply that anyone can
22
- reliably discern whether or not two friction ridge impressions were made by the same person. .
24
55 |?! Meither uniqueness nor permanence has been proven, although there is some “[s]ome scientifid
evidence support] ing] the presurnption that friction ridge patterns are unique to each person and
26 persist unchanged throughout a lifetime” 2009 WRC Report at 143-44. Asthe NRC recognized,
77 |“[tlhe determination of uniqueness requires [inter alia] . . . calculations of the probability that
different objects share a common set of observable attrihutes. 74 at 44 And“[n]one of these
28 |variabilities — of features across a population of fingers or of repeated impressions left by the
29
30
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Az the 2009 NEC Report explained: “The question is less a matter of whether each person’s

2 . . . . .
fingerprints are permanent and unique —uniqueness 15 commonly assumed —and more a matter
3
4 of whether cne can determine with adequate reliability that the finger that left an wnperfect
5 |impression at a crime scene 1s the same finger that left an impression (with different
§ imperfections) in a file of fingerprints™ Id at 43, Thus the essential question is: does the
!
; relevant scientific cormunity accept that latent print identification can do just that — correctly
Fu! ﬂﬂﬂ:”'ﬂ' Lw] 1ﬂ+ﬂﬂ 1"\1"11"\++ [ Y] 1:"‘111"_\1"' ﬂav‘c‘m'j 'T' S OTET Sy |C‘ L]
H Ll | QN R T § Iy i ) l.p'l iy Epy ) Lrl.l.p'ﬁrl.].l.al LT l.p'  rRL i L1l [ 1 8 'L LT R R i
10 1 THE LATENT PEINT IDENTIFICATION PROCESS
11
An understanding of the method of latent fmgerprint identification 1s useful before
12
13 |turning to the critiques of the technique by the scientific corrrnunity. The scurces for the
M follow g description are proponents of fgerprint Tdentification ard print exarmers
15
themselves, including (1) The Scientific Working Group on Friction Ridge Analysts, Study and
il
(7 Technology (SWGFARST), the FBI sponsored working group whose focus 1sto “establish
13
19 | samne finger —hasbeen characterized, quantified, or compared.” Id at 144 In short, the
20 determination of uniqueness requires data on fingerprints that donot currently exist.
- 2 See 2009 NRC Report at 144 (“Uniqueness does not guarantee that prints from two different
- people are always sufficiently different that they cannot be confused, orthat two tmpressions
- made by the same finger will also be sufficiently sinilar to be discerned as corming from the
2 sarme source.”);, 4 Mod. Sci Evid. § 32:47 (“The issue 15 not the findmg of two fingerprints that
55 are alike, but rather the finding of prints from two different fmgers that can be mistakenly judged
26 tobe alilee by a fmgerprint exammation ™), Tamara Lawson, Car Fingermprirts Lie?: Re-weighing
- Fingenprint Bvidence in Crimial Aoy Trids, 31 Am J Crim. L. 1, 9 (Fall 2003) (“The center
25 of the current legal debate, however, 15 not the physiology of fingerprints, 1 e, the uniqueness or
29
30
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gnidelines and standards for the latent print community;” = (2) Bruce Budowle and cther

scientists at the FBI' s forensic laboratory; (3) David B Ashbaugh, a leadmg print exammer and
3
4 author of QUANTITATIVE-QUALITATIVE FRICTION RIDGE ANALYSIS: AN INTRODUCTION TC BARIC
5 | AND ADV ANCED RIDGEOLOGY [hereinafter Ashbuagh] (CRC Press, 19960, one of the four texts
§ suggested by the TAT as recommended reading for preparing for the TAT certification test, and (4)
!
; Christophe Champod, author of FINGERPRINTS AND OTHER RIDGE SKIN IMPRESSIONS [hereinafter
F‘I"\ﬂmﬂ 1"11 ((-1 (-1 -DMC'C' qr‘lm\l 'T' L o oo Pk ok ', ' ﬂ‘c‘ M11ﬂc‘ 11"\ 11'_\1"':"1'& 1"\1'_“’"" f' | + = ﬂmﬂf‘ﬂhﬂﬂc‘i‘r'rﬂ o 1:"'1'(!'
H LTIl UJ "\ L L1 anJ:I (_,\.ru—r/' B S 8 B e ) LI ol ES [ SUSCTRCRN B i R g E 6 l.p'bl.l. L T Wl { 3 O § ) Rl i Ry i mop [ A
10 | conducted by the Office of the Inspector General into the FBI' s erronecus fingerprint
11
identification of Brandon Mayfield in the Madrid train bombing incident. See A Review of the
12
13 |FBI's Handling of the Bravdon Mayfield Case, Unclassified and Redacted, Office of the
M Irspector Generatl, Oversight and Review Division {heremmatter OTG Reporth March 2006)
15
The latent fingerprint identification process involves the comparison of a “known print,”
il
7 ]2 fingerprint taken from a known suspect or defendarnt, to a “latent print,” a print from an
18 Junknown source that has been lett at a crime scene or on an object related to the crime * The
19
20
21 |permanence of themarlk .. . Instead, the 1ssue 15 whether fingerprint examiners can accurately
22 |and conclustvely determine the identity of an incriminating latent print found at a crime scene ™).
23 | See www swefast org/become_a_memnberhtml SWGFAST was established in 1997 and
24 | continues to operate through sponsorship from the Federal Bureau of Investigation. Members
25 |are from “local, state, and federal law enforcement agencies as well as the forensic community.”
26 | 3WGEFART Bylaws, www.swglast org/Bylaws 3.1 pdf
27 | This Moticn uses the terms “friction ridge dentification,” “latent print wdentification™ and
28 |“fingerprint identification” interchangeably. This Motion also uses the terms “1dentification”
29 |and“mdividualization” interchangeably, in accordance with EWGFAST s definitions of those
30
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identification process 1s a visual comparison of the kmown and latent prints to see whether, in the

subjective opinion of the examuner, the prints are sufficiently similar to declare a “match.”® The
3
4 visual process for comparing latent and known prints fingerprints 1s generally referred to as
5 |“ACE-V,” %% an acronym which describes the four stages of the examination: Analysis,
6 Cornparison, Evaluation, and Verification. 2
7
; At the analysis stage, the examiner first looks at the latent print and determmes whether
g |the print 15 of sutticient value; in other words, whether the latent print is of adequate size, clarity,
10 and quality to be used in a comparison. There are no national or generally accepted standards for
11
deterrining whether a print 1s of sufficient value. Instead, examiners either make their own
12
13 |subjective decision about whether there 15 “enough” to proceed with the analysis or rely on the
M —stardards of ther mdividuat fab I theabsernce of generalty accepted starndards, “exarmmers {or
15
individual labs] subjectvely trade off size of fragment and clarity of 1nage, and subjectively
il
17
18 lterrns, See SWOFAST Glossary at 11 (“IDENTIFICATION: See Indivickialization™),
13 |www swgfast org/Glossary Consolidated ver 1pdf
20 |2 See Ashbaugh at 103 *The identification process is synonyrmous with sight.”).
21 |?® The ACE-V method is distinct from AFIS (Autornated Fingerprint Identification Systern), the
55 |computerized system which uses scans of prints to 1dentify a list of possible matches. All
fingerprint identifications, whether the print was originally identified throngh AFIS or net, rely
23 |on wisual inspection by individual examiners. See 4 Mod Sci Evid. § 32:29 (“In no sense is the
54 | computer doing the ultimate comparison of suspects” and crime scene prints. ... Rather, the
comnputer helps in the selection of candidates. . .. The actual comparison is conducted by the
25 | fingerprint examiner using the actual fingerprint evidence™ ), OIS Eeport at 120 (same).
26 |*7 Ashb augh at 108 The acronym was popularized by leading print examiner David Ashbaugh in
27 |the 1990s, Champod at 15, and 15 a protocol that examiners are invited to follow during the
28 | friction ridge examination process” Christophe Champod, Firgerprint Bxamination: Towards
29 | More Transparency, 7 Law, Probability & Risk 111, 111 (June 2008},
30
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conclude that there 15 or 15 not enough information in the fragment print to declare that the

2 . . . .
fragment would or would not match any other fingerprint fragment in the world” 4 MMod. Scu.
3
. [Evid §32:15%
5 Determining whether a print contains enough information to be analyzed 15 a significant
§ step in the ACE-V process because latent prints are oftenn incomplete and distorted. After all,
!
; “[c]rine scene prints are unintentional, chance prints for which there 15 no thought (or desire) to
L ot ud |"'1'|'||"\ﬂ Lw] ﬁ1ﬂﬂ1"' L ot A% o 11rﬂ'1‘m " T Lal -D T1a1c‘ Lal r1i'_| o, | 1"\1"'11"\ n‘:ﬂfﬂmiﬂcﬂ"-l /'J-i'ﬂn'ﬁ?‘ﬂr"]’ F {{nrﬂ
H l.p'l. px 3 [%3 ool 1 1.4-']. ¥, LA ) ) AL i [N 8 § 5 e [F S B ey ) J.J.LJ.LII.L-\.A.I.J.L- l.t']. IIL mmllul\.ﬂ.], L A [-S= L
1t Fingenprint” Defense, 39-DEC Prosecutor 32, 36 (2005, Prints left at crime scenes are often
11
distorted by the pressure used to deposit the print, by movement of the finger, by overlapping
12
13 |prints, and by substances on the fingers and surfaces where prints are deposited. (See Appendix
M—E fora desoription of six cormmon sources of distortior i tatent prints T Because of these
15
factors, latent fmgerprints are not pertect reproductions of the friction skin, even over a small
il
(7 area.” CIG Report at 104 Moreover, latent prints are typically fractions of a full print from a
18 |single fmger or thumb —the average size of a latent fingerprint fragment 1= only one-fifth the size
P lofafull fingerprint 4 at 99n 58
20
21
22 |*® Bruce Budowle, Pd D. et al, FRI Lab oratory, A Perspective on Errors, Bias, and
23 |Interpretation i the Forensic Sciences and Direction for Continuing Advancement, 54 .
24 |Forensic Science 798, 805 (July 2005) (“there 15 no guarantee that all scientists (or the vast
25 |majority) agree or recognize what 15 a sufficient amount of information to deterrmuine that the
26 | examinations are complete and appropriate. ")
27 |*«John Nielson served as a certified latent print exarmner from 1981-1998 and 15 currently a
28 |forensic scientist supervisor with the Wisconsin State Crime Lab ™ Id at 32n.al. The
29 | Proasecutar is published bimonthly by the Wational District Attorneys Association.
30

IMotion to Exclude Fingerprint --22 [AW OFFICES OF ELLIS, HOLMES & WITCHLEY
3 IECOTD AVENUE, SUITE 401

SEAT'TLE, WA 98104

206/263-0300




17396499

Ifthe examiner decides there 15 “enough” tomake a comparison, he then continues with

the analysis by visually inspecting the appearance of the print. Examiners describethe
3
4 characteristics of fingerprints by referring to three “levels” of detail “Level 1 detail” refersto
5 |the overall design or pattern of the ridges, known as arches, loops, or whorls. ™ Level 2 details
5 |refer to the paths and shapes of the friction ridges,31 and are described with terms such as
!
; “islands,” or “ridge endings” or “branchings,”* althcugh “the nomenclature in the literature is
Ll + C‘+ﬂﬂ:"1ﬂ1"':41'7ﬂ:"1 1133 T ﬂTTﬂ1 2 r‘a+n11c‘ [k '] +1""|TJ' AT s F 1"\& 'R"'l:"\ L Fa' al 1"1:"1:"1'&!.“ C'|'|f"\1"| o + o B ) [wl a'm Tl P
H LTI oLl A T A LS B L L R, ) BT A N ARy B [=R i Lol =] [ S [ N R Ry o L i J.J.UE |.7:| [ LS W A e Ay A9 3 [“F 3 ey =] L
10
11
12
13 a0 Champod at 17, T.2.1; OIG Eeport at 98 A suspect can be excluded on the basis of Level 1
14— |detatls, but Level 1 details are neverused as the basis of antdentification. Ashbaugh at 95;
o |BWGOFART Guidelines for Friction Ridge Exarnmation Methodology for Latent Print Examiners
' [hereinafter SWGEFART Guidelines], at 2. 1.6,
16 |www. swglast org/Friction Ridge Examination Methodology for Latent Print Exarners 1.0
7 1.pdf
1 OIG Report at 98. Level 2 details are also known as “minutiae” “points of identification,” and
18 |“Galton characteristics” Champodat 17, T.2.1.
19 |3 Ashh augh at 139-41 (describing dots, 1slands, short ridges, ridge endings, bifurcation,
50 enclosures, spur, crossover, trifurcation, and overlaps); i at 140 (“While some autheors list
several ridge characteristics, they all break down to 1slands and branches ™), Champod at 17,
21 |T.2.1 (stating that “[b]asic forms are ridge endings, bifurcations, and dots™).
22 | Champod at 17, T.2.1. As one latent print examiner explained: “if you read more than one
23 |[fingerprint text], yvou risk complete confusion because the terminology 15 not all the same and
24 |the methods used to malke an identification are not all the same ™ Sandra Wiese, From Galton
25 | Foints fo ACE-V: One Examiner s Joumey, An Editorial Perspective Disguised as a Researnch
26 | FPaper, www clpex comfArticlesFromFaltonPointstos CEV doc (otting J Cowger, FRICTION
27 |REIDGE SKIN: COMPARIZON AND IDENTIFICATION OF FINGERPRINTS, 143 (Elsevier Science 1983)
28 | (“The terms used to describe these characteristics vary markedly among writers m the field and
29 | difter even among exarmners.”)).
30
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ridge edges, and the shape and relative location of the pores.™ There are no standards for what

2 . . . .
or how many aspects of the fmgerprint should be considered, etther at Level 1, 2, or 3, and the
3
4 exarniner 15 not required to record what aspects of the print he thinks are relevant. The examiner
5 |makes a subjective decision about what aspects of the print to use when comparing it to the
5 |known print.
!
; At the comparison stage the examiner compares the latent print to the lnown print.
J“I.C‘h ﬂ'|'|f"r1"| L} 1.'_]“2 Tham Lol ula B | C‘+ﬂ1"h"'1ﬂ [ P, il ﬂi’ fal DM."H'CWHC' 1:"\!:‘ s ad AT 1 as + ﬂi"\ﬂﬂ [m) C‘1"| 111:"1
H nalxuuualx [ 1 s S LT [5e) Il [RC) EVC B BN A T B AL e MLTR.) A’ 8 N ) B 9 N0 N Ay 2 AL Iw) Il A AP ) ) A e ) { R Sy A L o LD l.r'l. [ 30 § ETRCEuRCl N RS W A )
10 | have in corrrmon, 2009 NRC Report at 139, and the examiner is not required to record what he
11
considers to bethe similarities or differences between the prints. There are also no standards that
12
13 |dictate a cormparison be conducted at a particular scale. OIG Report at 108,
4 At the evaluation stage the exarminer makes a subjective decision about whether the print
15
are sitrilar enough tobe declared a“match ™ Ashbaugh at 173-74. Ifthe exarniner determines in
il
(7 his subjective opinion that the prints do not match, it is classified as an “ exclusion.”™ Ifhe
18 | determines in his subjective opinicn that the prints do match, it 15 classified as an “1dentification”
19
20
21 |?* OIG Report at 99, Ashbaugh at 96, Champod at 17, T.2 1. Level 3 details are so small that
22 | some examiners do not consider them to be a reliable basis for a fingerprint identification As
23 |the Office of the Inspector General explained: “Because Level 3 details are so amall, the
24 |appearance of such details m fingerprints 15 highly variable, even between different fingerprints
25 |made by the same finger. As a result, the reliability of Level 3 details 1s the subject of some
26 | cortroversy within the latent fingerprint cormmuinity ” OIG Report at 8
27 | SWGFAST defines “exclusion” as “The determination that two areas of friction ridge
28 |impressions did net originate from the same source (non-tdentification) ™ SWGFAST Glossary
29 |at 2.
30
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or “individualization.”® Fingerprint examiners explicitly acknowledge that “[t]he opinion of

individualization or identification 15 subjective” Ashbaugh at 103, and that there are no
3
4 generally accepted standards in the United States for how stmnilar the prints havetobe before a
5 |match can be declared.
§ Other countries hav e requirements for how many “points” prints should have in common
7
; before an examiner can make an identification The governing bodies of U8 fingerprint
a{rnmi‘ﬂar‘c' 41"\& T-'I‘I.T ﬂﬂ-’q QTEI(-'FAQT\I QTT & Miﬂ-"ﬂ'ﬂf‘ I 1 1ﬂ+ C‘+ﬂﬂ-”'1"_| A T T S 1"\&-"\1:“105 F+ =
H LT N A AN N B AR A ) '\\Ln.l.]. B Srau T Buy 2 B AP LT " A_.I.UJ.-)' LTIy ES o l.p' OlIL oA AL M:I ES Kk v '\_\.I.:I L= [ A LWl
10 |absence of any “valid basis for requiring a predetermined minimum number of friction ridge
11
characteristics that must be present in two impressions in order to establish posttive
12
13 [1dentification” Resolution of the TAT CAug 1, 1973 *# In other words, because there is novalid
M —sctentific basts to set the bar for identification at, forexarmple, 20,10, or & pomts, the TaT armd
15
SWGEFART have discarded the pomnt system altogether in favor of a practice where 1dentification
il
(7 15 determined by “ the apinion of the friction ridge 1dentification specialist that there 15 sufficient
18 |unigqueness within those details to eliminate all other possible donors inthe world.” Ashbaugh at
19
S E SWGFART defines “individualization” as “The deterrunation that corresponding areas of
21 friction ridge tmpressions originated from the same source to the exclusion of all cthers.”
2 | SWEFAST Glossary at 12, “Identification” 1s defined as “Individualization™ Id at 11. “If
= netther an identification nor an exclusion can be reached, the result of the comparison 1s
¥ linconclusive™ 2009 NRC Report at 138,
25 1?7 see aiso 2009 NRC Report at 101 (“Howr much friction ridge detail 15 considered sufficient
26 | depends on the capability of the expert of assessing the value of what 15 present and formuing an
5 [opmion )i
25
29
30
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103 (emphasis in original). Therejection of the pomnt standard stems— not from evidence that the

subjective opinion approach 1sreliable —but rather from the absence of evidence suggesting the
3
4 adequacy of any particular point standard.
5 Although there are no uniform standards governing latent print evaluation, forensic
5 | examiners ostensibly mamtam a“cne discrepancy rule,” pursuant to which, “[1]n theory, one
7
; significant dissimilarity is enough forthe examiner to declare an exclusion” Charmpod at 22.%
AT LT St L rC“lmﬂ11 A;C‘ﬁ"“ﬂhﬂﬂﬂiﬂf‘ [rEala¥aleloilal ﬂ11 1"\1"'11"\"0 " ||I‘I.I.“1"| 11 i'_|+ 1/'1{:-\. 'T' '|'|C'“ r1-|1"| L atl ulr ol Fals] 1"\ﬂ
H LR ki J':I LnJJJ.J.J.LrI.J.J. A Lol l.t'bl.].]. § ) Erl.l.p'l.p' o ol Al l.p'l. 8 i § i [P B0 AR LRy L Toapl N Ry ) R Ry o [ M i L ) LJ.JJ.J. 1.;']. [ o ] [ A Y
10 | difficulty lies at defining what a significant difference is” Charrpod at 22-23. The decision
11
about whether a discrepancy between two prints 15 an acceptable distortion that does not
12
13 |irplicate the “one discrepancy rule” or whether it is a difference that requires exclusion is a
M—sobjective one, and there are“tio criterta . for adopting am explamation.”  OTF Reportat 112
15
Fingerprint examiners assert that “[e]zpertenced identification specialists have learned through
il
(7 trainmg and practice the limits of how much distortion or difference is still considered within the
18 |pararmeters of agreement.” Ashbaugh at 146, As discussed fiffa, however, “[a] criticism of the
1 Natent print cormrmunity s that the examiners can too easily explain a ‘difference’ as an
20
- ‘acceptable distortion’ in ordertomake an identification™ 2008 NERC Report at 145.
22 Inthe final stage of the ACE-V process, verification, if the examiner has 1dentified a
23 match, he givesthe latent and known prints to ancther examiner in the lab and asks the second
24
25 -
26 See also SWITART Standards for Conclusions at 1.2.1 (“There isno scientific basis for
requiring that a predetermined number of corresponding friction ridge details be present in two
27
2 impressions i order to effect mdwvidualization ™), Charmpod at 29.
29
30

IMotion to Exclude Fingerprint --26 [AW OFFICES OF ELLIS, HOLMES & WITCHLEY
3 IECOTD AVENUE, SUITE 401

SEAT'TLE, WA 98104

206/263-0300




17396499

examiner to agree or disagree with the conclusion the first examiner reached. There are no

: uniform standards governing the second examiner’s analysis, the second exarminer stnply makes
j a subjective decision about whether she agrees with the first, and 1snot required to record why
5 |shehas verified the original decision. The second exarniner is also aware of the conclusion the
5 |first exarniner has reached; there 15 often no attempt to “blind” the verifying exarmmer to the
; original deciston. 4 Wod Sct. Evid § 32:32 (“Tsually a second examiner will know the result of]
g |the first examnination .. . "), OIG Report at 115, In fact, the venifying examniner sometimes
10| consults with the original exarniner when conducting the verification. OIG Report at 115,
i; Once the decision that the prints match has been “verified,” the exammer will testify in
13 |courtthat he has identified an absolute match. Fingerprint exarniners are professionally
M—protibited fromr expressitg @ fogerprint mratch i terms of @ probatility. They arethos mever
. “85% sure” or “99% certain” that the defendant 15 the source of the latent print. A fingerprint
i: exarminer always represents that the match 15 absolute and that the mdividual has been 1dentified
18 |as a scurce of the print to the exclusion of all cthers. “Testimony asto possible or probable
19 lidentifications are grounds for disciplinary measures against members by sancticning
zT organizations. Unless clearly elicited by the exarnining attorney and well qualified during
22 |testinony, such staterments transgress the bounds of ethical conduct™ Wielson at 37 n. 12 (citing
23 |«Resolution VI Amended” 30 Identification News 8 CAugust 19800, see also SEWEFAST Press
zi Eitat 12.2 (“Statements of possible, probable, or likely fmgerprint conclusions are speculative,
2f
27
28 | SWGFAST Standards for Conclusions at 2.2.1 (“The presence of one discrepancy is sufficient
29 |toexclude™)
30
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”:I 40

unscientific, inappropriate, and misleading. Asexplamned above, “[t]he conclusion of

2 . . .
certainty dertves from the examiner’s personal conviction that the chance of a match between

3

4 the crime mark [latent print] and any other person other than 2 15 so small that # can be

5 |ignored” Champod at 33 (ernphasis added). ¥

5 e THE SCIEWTIFIC COMMWMUONITY DOES NOT GENEEATTY ACCEET THAT

7 LATENT PRINT ANAT Y EIE CAN CONSISTENTT Y AND WITH & HIGH DEGREE

OF CERTATNTY DEMONSTEATE A CONMNECTION BETWEEN A TATENT

8 PRINT AND A PARTICULAR PERSON

9
0 Therelevant scientific community does not generally accept that latent fingerprint
11 |analysis can consistently and accurately 1dentify a specific person as the exclusive source of a
12 |latent print because the commmunity recognizes that (1) a valid scientific basis for latent
13
14 40 2 trrterter otrrorfo ool ooty Pt o Tt Fath i ma TR b I caa afea TA T v oeitiot- oot et Tateh
ES [ cL = T 6].“-.“.4- 'L ik ELMJL- ES anJ_I\JI.r_J.J.JLrI. R JJ.LJ.J.J.J:I [ L= o B .o L B P T l.p' [= 9 S LS 3 § Il \.'\1111115 B e § B i § oY
16 |Fingerprint Identification, at 2-3 (Mov. 29, 2007) (“Fingerprint exammers . . . are ethically and
17 |professionally required to offer their opinions only when they are absolutely confident of their
18 |conclusions . .7, wwnw. onin. cormy/fp/IAT Posttion Statement 11-29-07 pdf] Champod at 33
19 | “The present state of affairs, then, 1sthat fingerprint experts have taken the position net to report
20 |opinions n terms of probabilities™ ), OIG Report at 111 (consistent with 3WGEFAST guideline,
21 | FBI examiners “only express a conclusion of individualization in terms of absolute certamty,
22 |writh a zero likelthood that the latent fingerprint was made by a different person™).
23 |*! After the 2009 NRC report was released the AT published a statement on its website that
24 |“Although the TAT does not, at this time, endorse the use of probabilistic models when stating
25 |conclusions of identification, members are advised to avoid stating their conclusions in absolute
26 |terms when dealing with population 1ssues” Memorandum to IAT members from President
27 |Robert J Garrett (Feb. 19, 2009, stipra note 6. The rules prohibiting testimony in the form of
28 |anything less than absolute certainly remain in effect, however, and the TAT s statemnent makes
29 | clear that it still does not endorse probability statements
30
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fingerprint identification has never been demonstrated; (2) the discipline’ s claim of mfallibility 1

: demnonstrably false; (3) the significance or weight that should attributed to an “1dentification” 1s
j unknowr because it 15 not known how often portions of fingerprints are sufficiently similar to
5 | one anctherto be misatiributed; and (4 latent fingerprint exammation 15 a subjective analysis
5 | conducted without standards or controls forbias.
f 1. The relevant scientific coonmunity recognizes that a valid scientific basis for
8 latent fingerprint identification has never been demonstrated.
1; Even beforethe 2009 MNEC Report was released, the relevant scientific cormmunity had
11 |raised the alarm regarding the lack of scientific evidence validating latent fingerprint
12 lidentification Asthe 2005-2006 Edition of Modern Scientific Evidence observed: “Many of the
. most basic claims of fingerprint 1dentification have never been tested empirically, and the field’s
: most thoughtfial research and scholarship have concluded that, in the strong form in which they
16 |usually are presented, those claims in fact are unprovable” 4 Wod. Sci Evid § 32:1. Indeed, a
o host of legal and scientific scholars, as well as some forensic examiners, have criticized the
12 absence of any evidence validating latent fingerprint identification and the ACE-V method.
20 Criticism ofthe fact that “ surprisingly little conventional science exists to support the
2L | claims of the fingerprint examination community,” 4 Mod. Sci. Evid. § 32:1, has come from
zj every corner of the relevant scientific community, including experts in scientific evidence,
24 | scientists, statisticians, legal and other scholars, and even forensic scientists and fingerprint
25 |examiners. In all, at least 31 different representatives of the relevant scientific community had
j: aclmowledged or cniticized the dearth of evidence validating latent fingerprint 1dentification —
ae | even beforethe 2009 NEC Report was released. The list of the members of the relevant
29
30
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scientific comrmunity and their criticism of the absence of scientific evidence supporting latent

2 oL . . .
print identification is attached at Appendx F.
3
4 The 2009 NE.C Report 15 the most recent and definitive declaration from the scientific
5 | comrmunity regarding fingerprint analysis and tt echoed the conclusions of the scholars and
5 |scientists referenced above. (The relevant sections of the Report are attached as Appendrz G).
7
; The WNRC concluded that latent fingerprint analysis, likke many other types of forensic evidence,
L (I o] + 1"\&&"'\ ::1“'1.1’1'”" '|'|C'1'(J' C‘1"| bk | + Ll ] + = oy o ST + Fu! ﬂC‘iC"'ﬂﬂ+1TJ’ ﬂﬂ-’q bt | 1"\ n] 1-"1' Aﬂm‘ﬂﬂ F
H A o T A L) E Ar g i ES 15 L j= Tacp 3 [y WY [ Y Lrl.l.t'bl. 1L oy f 99 B AP BN g9 4 i ] [ E R LA Ay 111511 k=3 5.\. L
10 certainty, demonstrate a connection between evidence and a specific individual or source”
11
NEC Eeport at 7 (emphasis added). The Honorable Harry T. Edwards, co-chair of the 2009
12
13 |NRCReport Cormrmittee, highlighted “the pancity of scientific sudies addressing the accuracy
M—Tof frgerprint armatyses™ 1 his keynote address at arevent conference:
15
One of the most telling moments for me during the comruttes’s hearings occurred
il : , . .
when I heard the testimony of an expert fingerprint analyst who 15 a member of
17 . . . . .
the Scientific Worlting Group on Friction Eidge Analysis, Study and T echnology
13 e . S
[SWGFART]. At onepoint in his testimony, he was asked about the scientific
19 _ . : . : . . .
basts for determining a match in prints i a situation when the exammer has only
20 . . . . . .
a smudged or partial print. The expert did not hesttate m conceding that the
21
research had yetto be done, *
22
23 _ : .
Asthe NEC recognized, “ ACE-V provides a broadly stated framework for conducting
24
55 friction ridge analysis. However, this framework 15 not specific enough to qualify as a validated
26 |method for this type of analysis™ I at 142, The NRC explained:
27
25
29 *2 Edwards Eeynote at 3, stpranote 6.
30
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ACE-V does not guard aganst bias; 15 too broad to ensure repeatability and
transparency; and does not guarantee that two analysts following it will obtam the

2 .
sameresults. For these reasons, merely following the steps of ACE-V does not
3 irply that one is proceeding in a scientific manner or producing reliable results.
4 A recent paper by Haber and Haber presents a thorough analysis of the ACE-V
method and its scientific validity. Their conclusion 15 unambiguous: “We have
5 reviewed available scientific evidence ofthe validity of the ACE-V method and
; found none.”
7 [{d at 14243 Therelevant screntitic commmrmty has mmade clear, both i schotarbyarticles and =4
8 |reflected in the 2009 NRC Feport, that 1t does not generally accept that latent fingerprint
9
identification 1s a valid method that can reliably connect a latent printto a specific person to the
10
11 | e=clusion of all others.
12 Latent print identification can only be validated through an appropriate scientific shady.
13 e e . L
A century of adversarial litigation 15 not a substitute for validation; as Judge Harry T. Edwards
15 |observed, “the adversarial approach to the subrrussion of evidence in court is not well suited to
16 |the task of finding ‘scientific truth.’”** As the 2009 NRC Report explains: “ To confirm the
17 . . . L
validity of a method or process for a particular purpose (e g, for a forensic investigation),
13
3 validation studies must be performed” 2009 NRC Report at 113 (errphasis added).
20
71 |¥Edwards Keynote at 6, stpranote 6, see also Budowle, FBI Laboratory, 54 J Forensic
22 | 3ctence at 799 “we do not advocate successful admissibility as demonstrating good science™),
23 | Crisp, 324 F.3d at 272-73 (Michael, T, dissenting) (“MNor 15 fingerprint . . . analysis necessanly
24 |reliable because it has been subjected to the adversarial process of hitigation™ ), Michael T Saks
25 et al, Merlin and Solamon: Lessons from the Law's Formative Encaurters with Forensic
26 |Identification Scence, 42 Hastings L T 1069, 1102 0. 169 (1298) (“The allusion to ‘thousands of
27 |caseswithout error’ begs the question of validity. In actual disputed cases itrarely, if ever, is
28 |possible to tell whether the identification was correct or not, that 15 why the 1ss0e was before the
29 |fact finder™)
30
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Validation studies “begin with a clear hiypothesis (e g ‘[ fingerprinting] can reliably associate [a

fingerprint] with its source’) 4 An unbiased experiment is then conducted “to provide useful
3
4 data about the hypcthesis” which 1s collected “under well-specified and controlled conditions.”
5 |Id% Avalidation study, in other words, would measure the rate at which latent print exarminers
5 |achieve accurate results Ironically, it 1s m part because fingerprint evidence has been admitted
7
; for so long that there has been no incentive for studies testing whether the method 15 actually
o—ralid? s one former prosecutor pointed-out however“[rlegardless of the reason for not
10 | conducting the supporting research for fingerprint identification, the lack of empirical study and
11
testing of the processes is a glaring lacuna in the overall methodology of forensic “ science.””
12
13 |Tamara Lawson, Can Fingerprings Lie?: Re-welghing Fingerprivt Evidence in Crimindl Jury
M Trigds, 3t Am T Crim L1, 33, 66 (Fall 2003
15
Inits responses tothe MEC’s critique, the TAT, the professiconal association for print
il
(7 exarniners, did not dispute the absence of validation studies. Instead t asserted that:
18 TheIAThas, for many years, sought support for research that would scientifically
3 validate many of the comparative analyses conducted by its member practitioners.
While there 15 a great deal of empirical evidence to support these exams,
20 independent validation has been lacking Daubert and Frye hearings of recent
years have focused on the lack of scientific validation in a number of these
21 forensic disciplines. Unfortunately, although some funds have been made
27 available, definitive research has been elusive.
23
24
35 " Mereover, “[a] critical step in such validation studies is their publication in peer reviewed
56 |journals, sothat expertsin the field can review, question, and check the repeatability of the
o7 [results” Id at 114,
5% * ashb augh at 4 (*Legal counsel shied away from dwelling on a science that was considered
exact and infallible, a belief that was difficult to dispel without adequate and structured literature
29 |bemg available™).
30
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Letter from IAT President Robert J Garrett to The Honaorable Patrick T Leahy, at 2 (harch 18,

2 . .. o
2009 (emphasis added). ¥ SWOFAST s response to the NEC was less explictt, but sumilarly
3
4 failed to refute the absence of validation studies: “It is the position of SWGFAST that more than
5 |a century of research exists in the discipline of friction ridge analysis mcluding studies in
§ biology, physiology, histology, embryology, physics, genetics, statistics, mathermnatics and
7
; computer science”® Even assuming these sources (for which no citations were provided) can
Aammc‘hﬂn P Bl ', o B 1"\11"\:"1'11!.“& '|'|1 Lw] -1 11"\{"1’&"‘1"\1"'11"\" CITT‘lu'qﬂﬂu"\ﬂ 1+ ‘l.l.q 111"\:"11‘!:‘1"\11"51"1 1"“'_|+ hﬂt]’ fa el kol +
H R R 0 O AW g ) Py 4 ) [Roel i o9 LJ.JJ.I.JE L TR RS Y o LA 4L J.J.I.J.E'\_\.I. l.r'l. ol R ¥ L i 1 [ ) EJN PR ) N T Y PR B ) LI ) W) Y N ) Epy 9 i (o)
10 | dernonstrate the validity of latent fingerprint identification. And it is the absence of such
11
validation evidence that has been decried by the relevant scientific community.
12
13 TheIAT also issued the notable statement that:
4 we would like to pomt out the followmg staterment i regards to fingerprint
15 analysis contained on page [142] [of the 2009 NEC Repart]: “it seems plausible
that a careful comparison of two impressions can accurately discern whether or
16 not they had a common source™ Therefore we submit that the fingerprint
(7 exxaminations conducted and continuing to be conducted across this country are
reliable when conducted by individuals, trained to competency, using scientific
18 and professicnally accepted practices and procedures following accepted
standards.
19
20 | Garrett Letter at 2. But plausibility 13 where science starts, not where it ends. If latent
21 fingerprnt 1dentification “seems plausible” that means only that it 15 a promising candidate for
22
- scientific study. Tt does not mean that n the absence of such study it should be admitted into the
24 | courtroom and relied upon by a fact finder 1n a criminal case Indeed, the fact that the NRC
25 |could say only that latent print identification “seems plausible” is the best evidence that the
2f
77 |4 - _
See wwrw thetat orgfourrent affairsinas response leahy 20090318 pdf
25
29
30
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scientific community does not at this time generally accept the discipline’ s ability to“accurately

2 . . .
discern” whether a kmown prnt and a latent print come from the same person. *
3
4 2. The relevant scientific community recognizes that the claim that latent
fingerprint identification is infallible is scientifically implausible and
5 demonstrably false.
§ Because there are no validation studies testing whether latent fingerprint comparisons
7
; produce valid and reliable results, there 15 accordingly no evidence of how often latent
‘I‘ﬂﬁﬂmf"iﬂ" nrw‘nﬂnv'-;c'mc' Lo b o B e i’ o I i) B Dm-"d'i L Fa', aTal o n QIT S ﬁmc‘ic"’ﬂﬁ+1t)’ ﬂ1ﬂ1mﬂ-”'1 1"\1'_\" 1"\& O OTET S O
H J.J.IJ.E'\_A.I.IJJ. iy {8 O ST B A A ) A Ry R Il Tl L e B N % LN R ) I AL B R AR I U Ay {| §§ AP i) i 9 I [ 0 O B A A LT i) A X ) ey Y A R Lo J S )
10 |“never” —that the discipline is infallible and has an error rate of zero. For example, the FBI
11
publication, THE SCIENCE OF FINGERPRINTS : CLASSIFICATION AND USES, describes fingerprinting
12
13 |as“infallible” If at iv.*¥ Courts have found the “zero error rate” very persuasive, and have
M—reted o it when adrmitting @ print exarminer s testirmony despite othrer concerns abont the
15
reliability of latent print identification.™ The relevant scientific community, however, has
il
17
1z |} SWGFAST Position Statement Regarding NAS Report (Aug. 3, 2009),
jg | Www.SW glast org/BWGEFART Posttion Staterment MAS 2009 08 03 pdf
70 * Under the Frye standard, the scientific community arguably cannct generally accept a
technique that has not been tested. See, eg., Dowring, 753 F 2d at 1237 0. 14 (“Imp licit in the
21 | Frye approach . . . isthe assumption that extensive testing of the technique will occur within the
- relevant scientific corrmunity.” ), Brim v State, 695 Bo. 2d 268, 272 (Fla. 1997) (“Thle Frye]
standard requires a determination, by the judge, that the basic underlying principles of scientific
23 |evidencehave been sufficiently tested and accepted by the relevant scientific commumity ™).
24 | ¥ See mwrw gutenberg org/filesf19022/19022-8 txt  This publicaticn 15 one of the four texts
suggested by the IAT as recommended reading for preparmng for the TAT certification test
25 | See aiso OIG Report at 124 (“Somme exarmniners have testified in court that the error rate for the
2 |acEV methodology, property applied, 15 zero or nearly zero, and several examiners mterviewed
7 by the OIG made the same assertion.™) (citation ormitted).
28|90 geg e.g., United States v, Lierqy Plaza, 188 F. Bupp. 2d 549, 566 (E.D. Pa. 2002) (“[The FEI
23 exarminer| knew of no erroneous identifications attributable to FBI exarnmers . . [and 1]t has
30
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recognized that the discipline’s claim of infallibility 15 demonstrably false. The 2009 NEC

Report made clear: * Although there 15 limited mformation about the accuracy and reliability of
3
4 friction ridge analysis, claims that these analyses have zero error rates are not scientifically
5 |plausible” 2009 NR.C Report at 142 (ernphasis added) ™ As Judge Edwards cbserved, “[t]here
5 lisnosuch concept as a zero error rate in good scientific Eﬂal}FSiS.”ﬂ Morecw er, well docurnented
7
; erronecus fingerprint identifications have eviscerated “the misconception that the forensic
H AL J.l.p'].].].]. L J.J.J.J.E'\.n.l. 1.;']. J.I.J.I..\.I.J.J.E Lo T AL [y Ll L l.p' S TR | R Ry T
10 It clear that the error rate for late print identifications cannot plausibly be zero, but there
11
1sno evidence demonstrating the actual error rate. As scientists cited in the 2009 NE.C Report
12
13 |concluded:
1 LY
16 been open to defense counsel to present examples of erronecus 1dentifications attributable to FBI
(7 examiners, and no such examples have been forthcoming. I conclude, therefore, onthe basis of
1z |the limited nformation in the record as expanded, that there is no evidence that the error rate of
19 FEBI exarmners s unacceptably hugh ™).
50 3 pfter the 2009 NRC report was released, the LAT published a statement on its website that “[1]t
21 15 suggested that mernbers not assert 1084 infallibility (zero error rate) when addressing the
2 reliability of fingerprint comparisons” Memorandum to TAT members from President Robert T.
59 |CGarrett (Feb. 19, 2009, stipra note 6. It 1s not clear whether the TAT has actually rejected the
oy |Zero errorrate premise, or whether it 15 suggesting that, as a matter of strategy, members should
55 not make that claim The IAT update did not acknowledge that the error rate for latent print
2 identification 1s unknewn, Publication of the 2006 NE.C Report also caused SWGEFAST to
77 “ackncwledge[] . . . that claims of zero error rate in the discipline are not scientifically
2 plausible.
29 2 Edwards Eeynote at 3, stpranote 6.
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Cur careful search of all of the professional research literature turned up not a
single experiment on examiner accuracy, etther when comparing latent prints to

2 . .
AFTS outputs [prints from the AFTS computer system] or when comparing latent
3 prints to ten prints [inked prints of all ten fingers taken from known mdividuals].
4 Such data simply do not exist, even though examiners have testified in court about
their mfallible accuracy m making fingerprint comparisons for almost 100 years.
5
; Lyn Haber & Ralph WNorman Haber, Brrar Rates for Hisnan Latent Fingerprint Examiners, in
AT TOMATIC FINGERFRINT EECOGRITION SYSTEMS 335, 352 (Malm K- Ratha & REoud Bolleeds
8 2@D4}.53 Tet “[w]ithout information about error rates, the mitial factfinder, this Court, and the
9
0 ultimate one, the jury, have no accurate way of evaluating thetestimony.” Uhifed States v.
11 |Green, 405F. Bupp. 2d 104, 121 (D.Mass. 2009, see also Jonathan T Koehler, Firngerprivt
12 | Brror Rates and Proficiency Tests: What They Are and Why They Matter, 59 Hastings L. T
13
1077, 1098 (May 2008) (“[t]he reliability and probative value of a reported fingerprint match 1s
15 inextricably linked to the rate at which fingerprint exarminers make errors.”). When the jury
16 |hearsthat a print examiner has made a “match” absent error rate data, the jury hasnoway to
17 . . . . . .
determine how much weight to give that testimony. “In effect, the jury would have to trust in
13
19
20
21 |* See 2009 NRC Report at 138-39, 14243 (citing research conducted by Lyn Haber & Ralph
22 |Haber), see also Begley, 5., Despite Its Reputation, Fingerprint Evidence Isn't Really Infallible,
23 | The Wall Street Jowmad, Jun. 4, 2004 at B1 ¢ [B]cientific evidence must . have a known error
24 |rate and standards. Fingerprints dont. It's time to admit this emperor s naked. ™), Mnookn, &7
25 |Brock. L. Rev. at 59 (“In the case of fingerprinting, the general rate of error 15 simply not known.
26 |.. "y Bandy L. Zabell, Ph D | Fingemprirt Evidence, 13 1L & Pol'y 143, 178 (2009) (“we have
27 |no true idea of the underlying errorrate”), Michael Mears & Therese M. Day, The Challenge af
28 | Fingerprint Comparison Opinions i the Defense of a Crimingdly Charged Client, 19 Ga. 3t 1.
29 |L. Rev. 705, 728-29 (2003) (“There 1sno known error rate for latent fingerprint exarmers™ ).
30
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[the examiner’ 5] observational capacities, without knowing how often he was actually correct.”

2
Green, 405 F. Supp. 2d at 122.%*
3
4 Although it 15 unknown how often latent print analysis 1s wrong, it 1s undisputed that
5 |erronecus latent print identifications have been made. And while the Brandon Mayfield case is
5 not the sole example of latent fingerprint identification’ s capacity to produce an erroneous
7
; identification, it 15 one ofthe most powerful and thoroughly documented. Following the March
1 1 '-.:'Inllﬁlﬂ +ﬂ1"1"'-"\d"'1f‘+ L\N‘ﬂ 11‘1{'1' Fﬂ Lahhlaal 'l i Ph"ﬂ‘iﬂf‘ ‘""\ Lw] 1"'1-"'1 ':.1"'\1'_\11"\ + = Qﬂﬂﬂic‘ Tﬂ 1rw'n:|1 D 11-"\&
H 11 ] [ NOL g W) i ) f R ) gy wy J.J.J.LF'I.J.J.B [ SR R A AL R A (AT A [ S A B8 A A A A E ' W A O J.U:I l_ll.p'bl.].].l:l [F Y L= [ A A A A B 2 ) Y LN A N O A L
10 | sought the FBI’s assistance in identifying a latent fingerprint from a plastic bag found on the
11
scene that contained remnants of explosives. OIG Report at 1, 29 Using the computenzed
12
13 |fingerprint systern (AF 120, the FEI generated 20 possible candidates for the prints, one of
M—Twhormwas Brardon Mayfeld 72 at 3t~ Following a detaited cormpartsor of {the tatert print]
15
and Mayfield’ s known fingerprint, the [FBI] exarminer concluded that Maytield was the scurce of
il
(7 the [the latent print].” Zd at 1. The 10084 1dentification was verified by “a Fingerprint Exarniner
18 |.. . who is a retired FEI fingerprint exarminer with over 30 years of expertence” and by “[a]
12 Supervisory Fingerprint Specialist” who 15 one of the three chiefs of the FBI' s Latent Fingerprint
20
- Uit Id at 64 Onthe basis ofthe fingerprint 1dentification, Mayfield was arrested on May 6,
22 2004 I at 67 The identification was subsequently verified again by a court-appointed expert
23
3 see also Lyn Haber & Ralph Haber, Scientific Falidation of Fingerprint Evidence wider
25 Dewsbert, 7 Law, Probability & Risk 87, 92 (2008) (“the published error rate information informs
20 the court of the amount of confidence that can be placed in a conclusion™), Koehler, 52 Hastings
LT at 1079 C“Without mformation about errorrates, fact finders have an insufficient basis for
28 assessing the exammer’s reliability and assigning weight to fus opinion. ™).
22155 gee description of AFTR, stipry note 26,
30
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selected by the defense who was “ certified as a latent print examiner by the TAT” had over 30

2 . .
years experience, and had “recerved numerous honors and awards” 74 at 80 Then on May 19,
3
4 the Spanish Police “informed the FBI that it had positively identified [the latent print] as the
5 |fmgerprint of a different person, an Algerian national named Ouhnane Daoud™” Id at 3. On
§ May 24, afterreviewing Daoud’s prints, the government announced that the FBI had erred in its
7
; identification Id at 3, 88 On July 16, the FBI 15sued a formal report identifying Daoud as the
(St Bl olala] F 1"\&11‘_\ Dﬂ+1"\1"1ﬂ Fiil L} /'1
H AL LWl J.Lrl.l.-'\_n.l.l.l.rl.r'lllll.r FALE NI« ) iy g
1t As aresult ofthese events, the Office of the Inspector General (OIG) ntiated a
11
cormprehensive imrestigation56 “to determine the causes of the fingerprint rmisidentification” in
12
13 |the Mayfield case. 12 In addition to demonstrating that latent print identification can be
M —simply = ard cormpietely = wrong, the 0T Report o the Wayfield case substartiated several
15
il
17
18 1% The OIG interviewed over 70 individuals, OIG Report at 22, reviewed thousands of pages of
1% | docurnents, i at 23, and received input and guidance from “recognized experts in latent
20 fingerprint 1dentification. ™ Id at 24,
21157 The CIG report constitutes an admission of a party opponent “The courts have .. | stated on
27 |more than one occasion that reports or writings published by a governmental agency constifute
adrmissicns of the government under [the federal rules of evidence] ” Pengiin Boaks TLS.A., Inc.
23 v, New Christian Chuirch af Frll Endeavor, Lid, 262 F. SBupp. 2d 251,261 (D N Y. 2003). See
ag | Uhited States v. Varn Griffin, 874 F.2d 634, 638 (9th Cir. 198%) tholding that a manual on field
sobriety testing 1ssued by the gov ernment should be admissible as an admission of a party
23 lopponent in a drunk driving case), Gariand v. State, 834 80.2d 265, 267 (Fla. Dist. Ct. App.
a6 |2002) tholding that a forensics report was admissible against the government as party
adrmussion ), Gess v, Uhited States, 952 F. SBupp. 1529, 1534 n.8 (M.D. Ala 1996) (finding report
7 |prepared by Air Force Office of Special Investigations admissible against government under
55 |Rule 801(d)(2) in FTCA action by Air Force hospital patients), see also Harris v. United States,
834 A.2d 106, 120 (D.C. 2003} (“The language of the party admission rule provides no basis for
29 |creating . . . an exception where the government is the party opponent™).
30
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critiques of the scientific community and revealed problems with the reliability of any latent

: print identification.
j Fingerprints from different people can be very simmilar to one ancther: The Maytield case
5 | demonstrates that even if every full fingerprint 1s unique, fragments of prints can still be
§ strikingly simnilar. According to the OIG, “a major factor in the misidentification” was“[the
; unusual similarity between [the latent print] and Mayfield’s known fingerprint. 7 at 6
g |Specifically, there were ten features, or “points” in the latent print that “were at least generally
10 | consistent with features in the known prints for both Mayfield and Daoud” Id at 130. Mayfield
i; and Dacud did not have identical fingerprints, i@ at 131, but “the unusual similarity in position
13 |andridge counts was a critical factor that misled four examiners and contributed to their
M—Toverlooking other rmportant differences between {the tatent print}and Wayfetd s fogerprmt™
. Id at7, see adso 2009 NRC Report at 46, Specifically, it wasnot distortions in the print that
i: misled the examiners, but the true “close similarities” between the two prints. OIG Report at
18 |131. The sirmilartties between the two prints in the Maytield case 1llustrates the exact problem
19 lthe scientific community has highlighted when challenging the reliability of latent print
zT identification — even if full fingerprints are unique, partial latent prints from two different
22 |pecple might hav e patterns similar enough that an irpression from one could be mistakenly
23 |attributed to the cther. Because® multiple people may have a certain mumber of ridge
zi characteristics in common, . . . the aiom that ‘no two fingerprints are alike’ is defied in
26 |practice” =
27
28 |® Tessica D. Gabel & Margaret D. Wilkinson, “Good” Srience Gone Bad: How the Criminal
2 Austice System Can Redress the Impact of Flawed Faorensics, 59 Hastings T 1001, 1012 QMay,
30
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The OIG described the degree of similanty betw een Mayfield and Daoud’s prints as

2 . . L .
“urmsual” based on “anecdotal reports suggest[ing] that this degree of similanty between prints
3
4 from two different people 15 an extremely unusual circumstance ™ Id. at 7, see adso id. at 136
5 | Yetthe OIG acknowledged that it “found no systernic study of the rarity of such an event™ I af
17 (&5 explained in Part IICE)(3), ifre, no such studies exist.). The OIG thus found that the
7
; similarity between the prints of two different people was one of the primary causes of the
T P, bk Falwhak] Ll ﬂﬂ-’q 1+ ﬂ-‘qmi +ﬂ-”'1 1"|ﬂ+ |+ F |'|1"||"'1 Ll arTlAt:lﬂﬁﬂ 1"\-‘:"" 1"\1'_\1"\ ﬂﬂﬂ-"\-’q +ac' Aﬂc‘ﬁ""i 1"'\-’\'
H [ F 30 0 AL L ) ) A A LT R A A R I A A ) I W A Y B ) W) URCLIY ) A N ) I ) R SLNCLE A i AT i R L A { 3 N LT Ay 3 N B O Ay e B A R o) e ) R T L J.Lp'].l.la
10 |just how prevalent such similarities are in the population.
11
“Wenfication” doesnot prevent erronecus identifications: The Mayfield case also
12
13 |Hlustrates that the Verification stage of the ACE-V method 15 not a sufficient safeguard against
M—Terroneons dentifications— The moorrect tatert print dentification of Wayfietd was confirmed
15
three tirnes: first in an official verification by an experienced FBI exarminer, then pursuant to a
il
(7 review by one of the three chiefs of the FBI Latent Prints Unit, and then again by a court-
18 |appointed expert eamimner. Id at 175-76. The OIG reported that the mformation it reviewed
19
20 2008), see also Bruce Budowle, JoAnn Buscaglia, Rebecca Perlman, Review of the Scientific
2V | Basis Jfar Friction Ridge Camparisons as a Means of Identification: Cammittee Findings and
2 Recommendations, FBI Laboratory, at 3 (Jan. 2006) (“ The uniqueness issue of mterest 1s not that
= a fingerprint in its entirety 1s unique. ... The critical 1ssue 15 the minimum number of objective
2 | features in & latent print necessary to render an 1dentification with confidence™) (emphasis
25 addedy, Champodat 35 (“The crux of the matter 15 . . . the ability of the examiner to recognize
2 sufficient information for the disclosure of identity from a small, distorted latent fingerprint
27 fragment that may reveal only lrmuted information in terms of quantity or quality ™), 2009 NEC
2 Eeport at 8 (“the true value of the evidence 15 deterrmined by the quality of the latent fingerprint
29 - -
evidence ™.
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“raizes the possibility that the existing verification procedures may provide insufficient assurance

: that complete, ndependent, and unbiased second exarmuinations are conducted in connection with
j every 1dentification™ Id at 176, see also id. at 177 (noting that the absence of disagreement

5 |between examiners overtime may “reflect that the verification phase of ACE-V 1snot serving as

5 1a signuficant screen™). The inability of the verification stage to prevent erroneous 1dentifications

; hasz likewise been emphasized in critiques by the scientific cormrmunity.

g The CIG Report suggested that the verification process 15 ineffective at spotting incorrect
10 |identifications because “verifiers are made aware that an identification has already been made by
i; a prior FBI examiner . .. confributing to the expectation that the second examiner will concur
13 |with his colleague™ I at 175, The OIG could not “definitively state” that the verification
M—provedure was @ source of the Mayfietd error; bot concloded that the verification procedure
. creates the “potential for other erronecus wentifications™ I at 10.

i: The“one discrepancy rule” does not prevent erronecus identifications: The OIG
18 |recognized that “the FBI and cther forensic laboratories utilize a ‘one discrepancy rule’ in which
P 1a single difference in appearance that cannct be explained must preclude the examiner from
zT declaring an 1dentification” Id at 154, However, the rule did not preclude the erroneous
22 |1dentification in the Mayfield case, because the examiners explained away every difference in
23 appearance betw een Mayfield sprint and the latent print. I, at 164-65. Upon review, the CIG
zi concluded that “[a]lthough the explanations the examiners gave for each difference were
2f
27 | See, e.2., Haber & Haber, 7 Law, Probability & Fask at 97 (“most verification testing in crime
28 |laboratories 1s non-blind, which perrnits contarnination and bias to reduce the chances of
29 |detecting errors™).

30
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individually plausible, they cumulatively required too many rationalizations to support an

identification with the requisite certainty ™ 74 at o & Tltimately, the OIG concluded that the
3
4 FBI's application of the “one discrepancy rule” was not stringent encugh to prevent the
5 |erronecus tdentification of Mayfield I The case thus illustrates “[a] criticism of the latent
§ print cornmunity . . . that the exarminers can too easily explain a ‘difference’ as an ‘acceptable
7
; distortion’ in order tomake an identification™ 2009 NRC Report at 145,
-E'TT{:H"\ 1"\&1"\"\ C‘+ H'ﬂ'|ﬂ11 1&-”'1 11'_\ =) 1"\1"11"\ wnmiﬂaﬁomn1rﬂ o e 'l o o '|'|C'1. Fo, ab kB Fale 1N'|C‘ T 4o
H e T T L T L T R T e R T R Y R T IS el L LIl e R R N e R ] [ B Eag e )
10 lundisputed that the latent print examiners who erronecusly identified Mayfield as the source of
11
the latent print were experts in the field The first examiner, who made the original
12
13 |tdentification, was a supervisor in the FBT s latent print unit, and the identification was verified
My aretired FBI fingerprint exarmimer with over 30years of experience who tad beear selected “to
15
act as the verifier because of [his] extensive expertence and skill” Id at 30, 32-33. The
il
(7 verification was then confirmed by a Supervisory Fingerprint Specialist who was one of the thred
18 | chiefs of the FBI's Latent Print Unit. In short, the examiners in the Mayfield case were some of
1% | the best and most experienced latent print examiners n the country. And all ofthem were
20
5 |Frone. Similarly, the scientific community has pointed out that many of the documented
22 |erroneous wdentifications were committed by TAT certified examniners. See, e.g., Simon & Cole,
3 | More Than Zera: Accourting for Errar i1 Latent Figerprint Idertification, 951 Crim L. &
24
25 &0
26 There were also differences in Level 3 details that were not “treated as inportant enough to
require explanation” and “were apparently attributed to the varability i appearance that occurs
27
2 in any transfer” of a latent print. OI3 Report at 153, The OIG criticized this approach as
29
30
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Criminology 985, 1024 (Spring 2005) “nearly one-third (7/22) of the total number of American

exarminers mmplicated in disputed identifications after TAT certification was instituted in 1577
3
g |ere IaT-certified™) (footnotes omitted), % The Maytield case thus disproves the cornmon claim
5 | by latent print examiners that, notwithstanding the evidence of errcrs by others, their own
§ experience makes their identifications reliable.
!
; Accessto a defense expert does not prevent erronecus identifications: The identification
1‘1"\ 1"\& Ty |ﬂ1|"1 o Lo Bl B el Do Pt i | 11"'"'\"\-‘3:"'1 1"\(]’ o |'|'|"+ [l atat 11"\+ﬂ:”'1 P b Y C‘ﬂ1ﬂﬂ|’ﬂf‘1 1"\'(]' +1"|ﬂ 1"1#:! o, ] aﬁﬂﬂ+
H [ o g I 9 [ N B i By R L [ e WA i B I M B A O A AL Sy e (=3 L5 0 A oy l.p' LTLIL ml.p"\.n.l. | ey 3 [ S U}' [ A L LR By A ) ] [ R SLI O A A
10 | nMoses. Moses has over 30 years of latent print examination experience; is IAT certified; is a
11
member of SWGEFAST has testified before courts and arbitrators over 800 times, and has
12
13 |“received numercus honors and awards” 4. at 805 Moses’ confirmation of the identification
H—of Mayfietd demonstrates that aratyss by everr arm exceptiomatty quatified defenseexpert s am
15
insufticient safeguard against erronecus 1dentifications.
il
(7 Zomp lving with the discipling’ s best practices puidelines does net prevent erronacus
18 |identifications: The OIF also concluded that “the examiners were able tomake all of the
19" 1 decisions that contributed to the erroneous identification without violating any specific
20
. provision of the applicable [FBI Latent Print Unit] or SWGFAST standards” OIG Eeport
22
23 |“selective ‘cherry-picking’ of only those Level 3 details that seerned to supp ort the identification,
24 |while dismissing all Level 3 differences elsewhere in the prnt™ Id
25 |®! See ciso Simon A. Cole, The Prevalence and Potential Causes af Wrongfid Conviction by
26 | Firgerprin Eviderice, 37 Golden Gate T L. Rev. 39, 86 (Fall 2006) (citing case where
27 |errcneous latent print identification was attested to by two LAT-certified examiners, one of whom
28 |wras the author of a textbook on fingerprint 1dentification)
29 |®2 See also www jurispro. com/EennethMoses.
30
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at 198 (emphasis added) Although the examiners certainly made errors, “the steps talen by the

exarmuners m [the Mayfield] case did not specifically contravene any criterion, recommendation,
3
4 method, or prohibition set forth” in the FBI or 3WGFAST standards. 74 The examiners
5 |followed all the rules, and cormplied with the discipline’ s recommended best practices as set out
5 |linthe SWGFAST gutdelines, and they still made an erronecus identification. Again, the absence
!
; of meaningful standards to govern the stages of the latent print identification process hasbeen
+1"|ﬂ I | 1ﬂf\+ Fa‘f{'ﬂﬂf‘i‘Tl’ﬂ Fn ik Bkl Enl ol R"'N‘H 1"\& C‘-"\‘In‘:lﬂ{'i L P} mm11ﬂ1‘+'(7 o P B o B o Pkl el (-1 T fu P | i'_H"\A
H [ ..'FLIHJ_I L [ ST A i R LS A ) I AL g B A A Ry B A 0 o RO RN 9 ) I 0 A R L) g =L~ D.é-; L L0 B =y [REpLE ]
I |RE Gaensslen, Eds., ADVANCES IN FINGERPRINT TECHNOLOGY, at 329 (CRC Press, 2d Ed.
11
2001) (*Any unbiased, intelligent assessment of fingerprint 1dentification practices today reveals
12
13 |that there are, in reality, no standards™ ), =
H Eeliance on Tevel 3 details can contribute to an erronecus identification The ACE-V
15
method explicitly inv olves analysis of Level 3 details (pores, incipient dots, and ridge edge
il
(7 shapes), but as the OIG Report noted, there 15 a“ debate within the fingerprint discipline
18 |regarding the reliability of Level 3 detail” Id at 153, The Mayfield case will become “an
13 important case study for consideration in that debate” because it illustrates how unreliable Level
20
- 3 details can be. 4%
22
ek I L .
This publication is one of the four texts suggested by the TAT as recammended reading for
24 |preparing for the TAT certification test
25 |* See also John Dusty™ Clark, [IAT certified latent print examiner with over 30 years of
26 |experience] Fhat is the Popit, Latent Prints, www latent-prints com/id cniteria jdehtm (Dec.
27 |15, 1999 (“There 15 such a degree of variation of appearance in the 3rd level detail due to
28 |pressure, distortion, over or under processing, foreign or excessive residue on the fingers, surface
29 | debris and surface irregularty, to name a few. The repeatability of the fintte detail that 15 utilized
30
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“[T]he purported agreement of Level 3 details” between the latent and Mavfield’s print

: served as “an umportant basis” for the exarminers’ identification of Mayfield, id at 150, even
j though “[t]here were several indications . . . that the purported Level 3 sirmilarities did net
5 |providereliable support for the identification.” I at 8 In fact, the OIG found that “none of the
§ purpcrted Level 3 features in [the latent print] . . . corresponded to features in the known prints
; of the true donor (Daoud)” Id Thiswas a separate problem from the striking similarities
g |between the prints of Mavtield and Daoud —inregard to the Level 3 details the FBI exarniners
10 |“misinterpreted distortions in [the latent print] as real features corespending” to Mayfield's
i; prints. 4 In other words, the examiners relied on details that were not even features of the
13 |fngerprint at all The Mayfield case demonstrates that the ACE-V method’s inclusion of Level 3
M details carrcontribote to stgnificant dentification errors
. The absence of objective standards for identifying a “match” can contribute to an
i: erroneacus Wdentification but would net hay e prevented the Maviield misidentification; The OIG
18 | considered whether the Mayfield misidentification could have been prevented 1f the FBI
19V examniners used a fingerprint analysis standard that required a predetermined mumber of
zT characteristics in common, rather than the qualitative approach used by the FBI I at 10, The
22 | OIG concluded —in light of the other problems listed above — that the erroneous identification
43 |would have occurred under either method, but determined that “more objectively defmed criteria
zi for declaring an identification could help prevent future misidentifications™ I at 174.
26 | Specifically, the OIG believed that “the absence of any further objective definition or guidelmes
27
28 |inthe comparison process has never been subjected to a definitive study to dernenstrate that what
29 |isvisible is actually a true 3rd level detail or an anomaly.” ).
30
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for determming sufficiency, in terms of both quantity and quality, heightens the danger that an

exarmuner will be unduly swayed by an mitial or ‘gut’ reaction, orwill fail to factor n an
3
4 adequate margm of safety ina close case” Id at 174-75. Asthere is currently no scientific basig
5 | for any objective, numerical standard, the danger of erroneous identifications remainsreal The
5 |absence of validated standardsto cabin the sub jective “1dentification” decision of exarnners has
7
; been recognized by the scientific community as a major flaw in latent print identification. See,
£ T 1:"\1"\ ﬂﬂ1 Fn ok el _9 'T'h o, ulm [l ﬁﬂt? ﬂz‘?ﬂjjﬂwﬂﬂ ﬂ;‘ E‘?Wﬂﬂ?‘ﬁ?‘?‘w* ﬂﬂmﬁ:"\'?"?‘("ﬂw ﬂﬂ?w?/‘iw(" ?‘W
H D-&_,J.'\'J.J.'\.A.I.JM B RN B BECY N A R i R =) LvL J_p"bl.}':l L A AT = L:If Fr-T Ern'j.p'n’ e LS SCLE O . TR B [T = ST
10 | the Defense of a Criminally Charged Client, 19 Ga. 3t 1T L. Rev. 705, 736 (2003) (“The
11
absence of standards is most glaring with respect to the ultimate question that should be asked of
12
13 |all fingerprint cormparisons: what constitutes a sufficient basis to make a positive
H—tidentification? (footnote omitted
15
“The Mayfield case and the resulting report from the Inspector General surely signal
il
(7 caution against simple, and unverified, assumptions about the reliability of fingerprint evidence”
18 |2009 NRC Report at 3-16. Morecver, while the error in the Mayfield case has recetved the most
13 governmental serutiny, it was certainly not the first time latent print analysishas produced an
20
5 | Eronecus identification ® There are at least 36 additional documented examples of
22
23 g5 " : T
See afso Champod, 7 Law, Probability & Risk at 112 (* Cases of false identification are now
24 lwellpublicized and well-documented ™), OIG Report at 137 (citing representation by fingerprint
55 |examiner who served on the TAT Certification Board responsible for investigating complamts of
erronecus identifications by TAT-certified examiners, that in his 14-year tenure on the Board “he
26 |encountered 25 to 30 erroneons identifications™); i at 124-25 *other instances of erroneous
77 identifications by non-FEI fingerprint examiners have been reported”);, Paul Giannelli and
Edward Imwinkelried, 1 SCIENTIFIC EVIDENCE (3d. Ed 199904 16-1, p. 740-741, (“both here and
28 |abroad there have been alarming disclosures of errors by fingerprint exarmners”), see generaily
79 Jonathan I Koehler, Ph.D., A Welcome Exchange on the Status of Fingerprinting, 7 Law,
Probability & Risk 85, 85 (June 2008) (“As forthe certainty of fingerprint 1dentifications, the
30
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erroneous conchisions by latent print examiners, as well as at least 13 other documented

: examples of crucial errors m the latent print analysis process that demonstrate the unreliability of]
j latent print identifications Each ofthe 49 cases 15 described mn Appendiz H
5 The cases listed n Appendiz H likely represent only the tip of the 1ceberg — because
5 tatent print identifications are a form of evidence for which wrongful convictions are least likely
; tobe exposed. One analysis of 20 cases of fmgerprint misidentifications showed that most cases
g |were nct exposed through the routine working of the criminal justice process: “In 63% of the
10 | cases, extracrdinary circumstances were required to expose the fact that misattributions had
i; occurred.” Cole, 95 1 Crim. L. & Criminology at 1020, For example, erronecus print
13 |1dentifications have been revealed where the true perpetrator left DNA at the scene by drinking
M—rorma cop and discard g clothing contaiming DA, @ at 1021, whena supposedly dentified
. corpse turmed up alive, i at 1013, or, as in the Mavytield case, when there was a competing
i: interpretation of the fingerprint from an international law enforcement agency. Id at 1022,
18 |“Most often, there 15 no independent proof of the accuracy of an examiner’s call. Consequently,
13 | the absence of large mimbers of known errors in fingerprint cases says little about the accuracy
zT of fingerprint match declarations” Koehler, 59 Hastings L. J at 1087, The fingerprint errors
22 |that have been discovered, however, illustrate the unreliability of latent print identifications.
23 In surm, the relevant scientific cormmunity does not generally accept latent print
zi identification in part because of the implausibility of the claim that latent print identification 1s
2f
27 | data (not surprisingly ) show that fingerprint examiners are fallible. Many cormmit false-positive
55 | and false-negative errors in proficiency tests and in casework ™), Jarnes E. Starrs, A icd
Contral Over Scientific Supermen: Fingerprint Experts and Others Who Exceed the Bawds, 35
29 | Crin. L. Bull. 234 (1999) (“the process of fingerprint identification 1s not infallible™).
30
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infallible, the absence of actual error rate data, and the mdisputable evidence that erronecus

: identifications do occur
j 3. The relev.ant sciezflt:ific cn?mmunit}r recognizes tha.t .the claim of a fingerprint
“match” is meaningless in the absence of probability rate data.
Z One of the central lessons of the Maytield case 1sthat even if no full fingerprints are ever
7 Tattee, fragments of fingerprints can tesimlar enough to berdstirpurshable- toesgpert prit
8 |examiners Indeed, the prints of Mayfield and Daoud had at least ten shared points. There is
1; also evidence that that partial prints from different people have shared up to 16 points in
11 |commeon. 5 Such similarities raise the question: just how often do partial prints from different
12
13 |®® See OIG Report at 136 (citing JohnThorton, “Setting Standards In The Comparison and
MW Tdentification,” (transcript of speach), www. latent-prints corm/Thoriton htrr, Way 9, 2000
P (describing spurious comparison of cropped pali prints with fine poits of agreementyy, Johm I
16 [“Dusty” Clark, ACE-V —Is it Scientifically Reliable and Accurate?, 52 1. of Forensic
U7 |Identification 4, 401408 (2002) (illustrating cropped impressions with eight matching
18 | deviations, with some variance in relative location’, ¥. Martk and D. Attias, What is the
U | Minimion Standard of Characteristics for Fingerprint Identification?, 22 Fingerprint Whorld 86
20 [(Oct. 1996) (reporting discovery of non-identical prints with seven matching characteristics)),
21 |see alsa James Osterburg, The Crime Labaratary: Case Studies of Scientific Criminal
22 | Investigation (1967) (documenting a case where two individual shared ten points of similarity);
23 |Ene-Malle Lauritis, Some Fingerprints Lie, National Legal Aid Defender Association, The Legal
24 | Aid Briefcase, at 129 (Oct. 1968) (describing a case where the latent and known prints shared 14
23 |points of similarity and three dissimilartties), United States v. Parks, No. CR-91-358-J3L (Dec.
26 10, C.D. Cal. 19910 (board certified member of the LAT testified that cases have accurred in
27 |which there were ten points of similarity and one point of dissimilarity), Cole, 95 T Crim. L. &
28 | Criminology at 1024 (*Of the twelve cases in the data set for which the number of supposed
29 |matching ridge characteristics is known, in fully half of those cases the misattribution was made
30
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people “match”™? The relevant scientific community has aclnowledged that the answer is

unknown.
3
4 A5 one scholar, cited 1n the 2009 NR.C Report, made clear: “Isthe chance of two partial
5 |prints from different people matching cne ina hundred . .. or one in a billion? No fingerprint
5 | examiner can honestly answer that question, even though the answer is of course critical to
7
; evaluating the probative value of the evidence of a ‘match’” Mnookin, 67 Brook. L. Rev. at 60-
ﬂ'::-l 5? 'T'ham ‘l‘f‘ﬂ An{'nhnc‘a + TEE 1-"\1"\ AL o Fal s st i kol mrnm4ﬂawo Falwlal 11 |' +ﬂ11 1"\ﬂm TR 'R"'ﬂﬂ'|1£ﬂ"|+1t]’
-I;| 1 LIl LT 1l AL L ' A N AT A 1.11.16 L [ QN 9 I § Iy B A A A A L ) [ 8 3 Ry R 3 i i Ay | ELINCH A5 R I A5 LR A5 A6 A 9 W \.1\.»\.,\11»\1
10 two pecple might have, for exarnple, 10 print characteristics in common, as “population statistics
11
for fingerprints have not been developed.” 2009 NEC Eeport at 139, Thus, “[{]ingerprint
12
13 |examiners have no statistical basis for determining the probability that a match really indicates
M—that tothprimts corme fromm the sarme e tetrg ™ Winookir, 67 Brook T Rev.at 60, see OIC
15
Report at 117-18 (“Although the standard purports to permit the exarnmer to take into account
il
(7 the ‘unigqueness’ of different kinds of friction ridge details, research into the relative frequencies
13
19
20 |with at least sizteen points. . . . Three-quarters of the caseshad at least fourteen points, and none
21 | of the cases involved fewer than eleven pomnts ™), Bimon & Cole, Grandiathering Evidence:
22 | Fingerprint Admissibility Ruling from Jewnings to Llera Plaza and Back Again, 41 Am. Crim. L.
23 |Rev. 1189, 1207 (2004) (“During the 1990s, at least three documented misidentifications
24 |occurred m Britain where a stzteen-point minumum standard was in effect. ™), Mears & Day, 19
25 |Ga 3t U L. Rev. at 714-15 (“During testimony 1n a pre-trial hearing challenging the admission
26 | of fmgerprmt comparison evidence, one government expert adrutted thathe knew of mstances
27 |where prints from two different people had asmany as ten matching characteristics™).
2z |® 2009 NRC Report at 142 n.28 (citing Jennifer Mnookin, The Validity of Latent Fingerpring
29 |Identification, 7 Law, Probability & Risk 127 (June 2008)).
30
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- ™).% Even

with which different characteristics or combmations of features appear 15 lacking .

2 e
the FBI has acknowledged that although “[s]ome probabilistic models hav e atternpted to address
3
4 the rarity of features in Level IT and Level IIT detail], m]any of these have not been rigorously
5 |tested, orthe . .. data are nct available for review because this information 15 proprietary or neot
5 |well collated” Bruce Budowle, JoAnn Buscaglia, Rebecca Perlman, Review of the Scientific
!
; Basis for Friction Ridge Comparisons as a Means of Identification: Committee Findings and
Blonopmpmnndo i mas T Labepatoms ot 5 ¢Tan 20060 92
H L\L!—rLﬁ"n’n’#n’n’#Dn’Mﬁ.{-b#U{#U, Ll J.LII.LMJ.}':I (=10 '\\-JLII.I.J. [y /’
10 Because it 15 unknown how often partial prints can “match,” we cannot know how
11
meaningful — or not — it 1sthat the examiner in this case has concluded that a latent print matches
12
13 |the defendant. Asthe NRC stated plainly in a previcus report, “[t]o say that two patterns ratch,
M—without providing any screntificatty valid estirate (or, at Teast, amopperbourdrof the frequency
15
with which such matches might occur by chance, 1s meaningless.” Mat'l Research Council,
il
(7 Mat'l Acad. of Science, DNA Technolagy i Forensic Science, 74 (1992) (emphasts added).
18 | Courts have recognized in other forensic contests that “[o]nce the observation has been made
1% lthat there is a match between the knowr (1e, suspect’s) and questioned (1e, critme scene)
20
. sarmples, the significance of that determination must be ascertained and expressed to the
22
23 s . L o :
See afso 4 Mod. 3et. Evid. § 32:45 (“The criteria for absolute identification . . . are the product
24 | of probabilistic intuitions widely shared among fingerprint examiners, not of scientific
55 |research”™); David A Stoney, Figerprint Identification: Scientific Status, in 3 Mod. Sci. Evid.
The Law and Science of Expert Testimony § 32:45 (David L. Faigman et al eds, 2002)
26 |“probability models . simply do not exist for fingerprint pattern comp arisons™), Saks, 49
57 [Hastings L. I at 1105-06 (fingerprint “practitioners use no probability models and haveno
probability data touse™); 2009 NEC Eeport at 139-40 (“Little research has been directed toward
28 |developing population statistics [tor fingerprints], although more would be feasible™).
20 |% See www fbi govhaflab/fso/backissu/ian2006/research/2006 01 research02 htm
30
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jury.” United Siates v. Yee, 134 F E.D. 161, 180 (N.D. 1991) (emphasis added), see alsa Porter,

2 . . .
6184 2d at 640 (“We would not permit the admission of test results showing a DNA match (a
3
4 posttive result) without telling the jury anything about the likelihood of that match occurring™)
5 | Ccitation, quotation, and modification omitted) Likzewise inthe context of fingerprint
§ identification, courts and juries cannot assess the tnport of an exarniner’ s declaration of a
7
; “match” without knowing “‘[h]ow likely is it that a random person could hav e made this print?”
r1"\'|'| -I ham S 7 k at Dol E 1ﬂ 1"11'_\ Lw] ﬂﬂ:‘q L C‘ﬂiﬂﬂ+1 1:"\ 11 Aﬂ1 1"\1'_\{' TEE 111:"'1 i'_|11 TE O O ST S " )1
H LLF'LrH.rJ | = A A o o Il ES [ R Y iy LA 3 RO T2 EY R I AN L A RSO R 9 4 ) A B L AL Ly Ry i e R LS L e R U G B R e T
10 2od Zei Evid & 3248,
11
Instead of probability statistics, the latent fmgerprint field relies on the experience and
12
13 |memory of individual print exarniners. As the NR C reported, “[t]he fingerprint comrmunity
M—contimes toassert™ that “a tengthy apprenticestip —— withrarr experienced tatent print exarrmier
15
enables a new exarnmer to develop . .. a sense of how much friction ridge detail could be
il
y7 |cotnrmon to two prints from different sources™ 2009 NRC Report at 14041 (emphasis added).
18 | As one court explained in the contest of evaluating ballistics testimony: “In effect, . . [the
13 exarmirer] just compares the image in front of him to what he remembers from all those
20
o P 1ous exarns” Green, 405 F. Supp. 2d at 112 (ermphasis in original). Similarly n the context
22 | of latent prints, the examiner 1s ostensibly consulting a mental file that includes images of every
23 prirt he has ever eamined, and 15 using this memory “database” to determine that the amount of
24
25
2f
27
25
29
30
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sirnitlarity he observes in the two prints before him 15 sufficiently rare that he can conclude with

absolute certainty that the two prints come from the same person. o
3
4 The fact that latent print exarminers make 1dentifications without any evidence of
5 |probability statistics means that jurors are presented with evidence they cannot evaluate m a
§ logical manner. “Without the probability assessment, the jury does not know what to make of
7
; the fact that the patterns match: the jury does not know whether the patterns are as common as
1"\1‘:”"“'111"'&0 TIT‘I.+1"| ol o' o L ' sl e R 111"\1‘:"1115 ﬂC‘+ = mnT L Endw] " VM 1‘2/’1 -E' ﬁ ﬂ+ 1Q1 Q;mﬂ1t]’ Lat i
H l.p'l. LAl TR L ) O Ry |J:| { I« T Lru.ll.'\.il.rl o Wl [ 58 B A T A S oy J.DE-:I ES L L Al L ES [ A 9 A l.u'LrlI.r
10 |“nonumbers, no knowledge” Id (quotation and citation omitted, emphasis added) The
11
absence of such evidence 1s particularly problematic because jurors walk mto court with a
12
13 |preconception that fingerprints constitute mfallible evidence of identity. "' Testimony regarding
15— Chrrstophe Charmpodd, Fingernprint Bummation: Towards ifore Trovsparency, 7 Law,
16 Probability & Risk 111, 114 (June 2008} (“It 15 fair to say that the ACE-V protocol rernains
obscure when it comes to the decision and inferential processes ™).
17 | See, e.g., Crisp, 324 F 3d at 276 (Michael, J |, dissenting) (“the general public, which sees
18 |movies and television programs that regularly portray fingerprinting and other forensic
19 |techniques as key to crime solving, regards fingerprint 1dentification as perfectly reliable”),
20 | Peaple v. Safford, 910 NE 2d 143, 154 (Il App. Ct 2009 “Fmgerprint evidence is extremely
21 |persuasive A jury may be so swayed by such evidence that strong alibi witnesses have little
22 | chance of being found credible when fingerprint evidence points to the defendant being present
43 |at the scene of the crime. The persuasiveness of fmgerprint evidence reinforces the need to
24 |require a proper foundation to establish tts admussibility ™), Uhited States v. Mitchell, 365 F.3d
45 215, 228-29 (3d Cir. 2004) (“the defense introduced a survey of jurors that found that 93%
26 |agreed with the staternent ‘ fingerprint identification 15 a science’ and 85% agreed with the
27 | staternent ‘ fingerprints are the most reliable means of 1dentifying a person. ™), Newman, A,
28 | Fingerprinting’ s Reliability Draws Growmng Court Challenges, The New York Times, Apr. 7,
29 2001, at A8 (“Inthe long history of forensic science, prosecutors have found few weap ons more
30
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a fingerprint identification submuts an 1dentification to the jury —not just without any informationg

2 . . . . . .
about how the identification should be weighed —but without any evidence to counteract the
3
4 Jury’s preexisting sense that the identification i1s “an unassailable symb ol of truth.” Specter, M,
5 | Annals of Crime: Do Fingerprints Lie?, The New Yorker, pp. P0-105, at 96 (May 27, 2002). The
§ possibility that jurors will overvalue unreliable mtormation assuming the mantle of science 1sthe
7
; very risk the Frye standard was designed to prevent ™
497 FoLeds il ElaalaaiBial ke PCOOTHEE dats a9t R vy [y lt
examination is a subjective analysis conducted without standards or controls
10 ;
for bias.
1 . o : .
A fmal reason the relevant scientific community does not generally accept the claims of
12
13 |latent print examiners is the field’s lack of standards to cabin the subjective decisions of
M—irdividoal exarmimers, provide fortrarsparency, or controt forbras— The relevant soientific
15
cornrmnunity has recognized that ACE-V leaves so much room for individual subjective decisions
il
(7 that it cannot “ ensure repeatability .. [it] does not guarantee that two analysts following it will
18 |obtain the same results” 2009 NE.C Eeport at 142, “[T Jhe ACE-V method does not specify
13 particular measurements or a standard test protocol, and exarminers must make subjective
20
- assesstents throughout.” Id at 139 Asa result, * exammers differ at each stage of the method
22 |inthe conclusions they reach. To the extent that they differ, some conclusions are invalid.” Id
23 1at 143 {quoting Haber & Haber, 7 Law, Probability & Rislt 7). “In fact, recent research . . . has
24
25
2 powerful than the fingerprint. The whorls, arches, ridges and loops left on a surface by the skin’s
77 ol have long been considered virtnally unassatlable evidence tying a person to a crirne ™).
28 | ™ See also 2009 NRC Report at 4 (citing “the potential danger of giving undue weight to
29 |evidence and testimony derwed from imperfect testing and analysis™).
30
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shown that experienced examimers donot necessarily agree with even their own past conclusions

: when the exammnation i1s presented m a different context some time later™ 4 at 132 In short, a
j standardless decision-making process produces unreliable results.
5 The problermatic absence of standards was addressed in the description of the latent print
5 | examination process, stpra, and includes:
; =  Nogenerally accepted or uniformn standards for reaching the ultimate conclusion that a
g suspect’s print can be identified as the exclusive scurce of a latent print: “[T Jhe armount of
10 correspondence m friction ridge detail that 1s necessary for a conclusion of identity has notl
: been established ™ Lee and Gaensslen, ADV ANCESIN FINGERFRINT TECHNOLOGY , at 329-
13 30
4 * Mo generally accepted or uniformn standards for determmining whether a tatent print 1= of
. value for comparison: There 1s “no methodology 1n place that i1s capable of measuring the
i: amount of detail that 15 available in a fingerprint for comparison to another™ 4 Mod. Sci
18 Evid. §3246 "
13 »  MNostandards for determining what aspects of a print should be examined orhow they
zT should be measured: In other words, “before examming two fingerprints, one cannot say 4
22 priort which features should be compared. Features are selected . . when a fingerprint
23 examiner identifies which features are common to the two impressions and are clear
zi enough to be evaluated ™ 2009 NEC Eeport at 139
2
27 |7 The OIG noted this absence and recommended that the FBI© [e]stablish[ ] criteria to determine
28 | a latent fingerprint tobe a print ‘ of value,” includmng minirum latent print quality
29 |considerations™ OIG Reportat 197, MNo such standards currently exist
30
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Mo standards for distinguishing between differences that can be explained and those that

: prohibit an identification: Despite the “ one discrepancy rule” “there areno objective
3
4 standards in the Comparison phase that determine the allowances that can bemade for the
5 minor ‘explainable’ discrepancies that are mherent in fingerprints” 4 Mod. Sc1. Evid. §
: 3246 ™
7
; = Nostandards for conducting a verification: Asthe CIG Report observed, under the “FBI
1"1 ﬂ11maﬁ|‘n+1m Mﬂ111‘1"'amﬂﬂ+c' bl 1:"\ TR c'|m11nv‘+ 1"'\ [l 11"\ Ll EnFals] 11"\ 1"\-‘3’"" P "‘ﬂﬂl.“‘l.u"\
H =2 .2 S A AW A ) I By ) AT A A Miu].l. R J.J.I.-nJ:I LYY L [R 3 A5 B 0 e 9 Ay ) | 8 A ) FEpy l.u'].bl. Il = B S Ry B § LLol
1t laboratories,” “[t]he documentation requirement for a verification was satisfied when the
11
second examiner wrote the word “verified” on the case notes followed by his signature and
12
13 date” OIG Report at 122,
4 * Mo standards for documentation: “Currently, there 1s no requirerrent forexarmners to
15
document which features within a latent print support their reasoning and calculations.”
il
17 2002 MEC Eeport at 143,
18 » Mo standards for traming or certification of latent print examiners: Both the IAT and
13 SWGEFART offer training publications but “they are not required, and there 15 no anditing
20
- of the content of the traming programs developed by nonaccredited agencies™ 2009 NRC
22
23
24
25
26 |7 The OIG Eeport likewise concluded that “ [n]othing m the standards [employed by the FEI]
27 |required the exarminers to justify their explanations for differences in appearance between the
28 |latent and known prints .. . or even to document the differences or explanations at all® OIG
29 |Eeport at 198,
30
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Report at 137, There are also no certification requirements for print examiners. See 4

2 . . . . .
Mod Sci Evid. § 32:47 (notng the “voluntary certification 1:31"r::ut:ess”).r"5
3
4 An additional and sertous problem is the absence of standards to limit recognized
5 |problems of bias. Asa rule, “[s]cience takes great pamns to avold biases by using strict protocols
5 |to minimize their effects” 2009 NRC Report at 122, “Unfortunately, at least to date, there is no
!
; good evidence to indicate that the forensic science cormmunity has made a sufficient effort to
H [ R w0 ) [h gy o i § CUldo 1oold T e . . L dn L . l_ll.a' 3 Sp R A 1 [ A [y Ll L l.r' ¢ = O AR LA W UL ) IF AT A g I 9
10 | ACE-V method “ does not guard against bias” Id at 142 (emphasis added). Indeed, the 2009
11
NE.C Eeport identified forms of both contextual and cognitive bias that malkce latent fingerprint
12
13 |1dentifications unreliable *® For example, the NRC cited an experiment by Dr. Ttiel Dror where
B Irrthe absence ot traming requirenent s, most exanmners Tearn o the job— & s onecormmentator
explained:
il
(7 The harsh reality 15 that latent print training as a structured, organized course of study 1s
scarce. Traditionally, fingerprint traiming has centered around a type of apprenticeship,
18 tutelage, cr on-the-job training, in its best form, and essentially a type of self study, n s
worst. . .. Buch apprenticeship 1s most often expressed in terms of duration, not in
12 specific goals and objectives, and often end with a subjective assessment that the trainer
71 15 ready.
21 |David L. Grieve, The Idemtification Pracess: The Quest For Chiality, 401 of Forensic
Tdentification 109, 110-111 (1990 See also Budowle, FBI Laboratory, 54 J Forensic Science
22 |at 805 (“with the exception of DNA, there are no established mandatory acceptable minimurm
27 |[educaticn and training] standards across the U.3."), Haber & Haber, 7 Law, Probability & Risk
at 94 (“IMost exarniners recerv e the majortty of their training on the job, without etther a formal
24 | structure of topics covered or formal assessment of success m meeting training goals.”).
25 | As the NRC explained: “A common cognitive bias 15 the tendency for conclusionsto be
46 |affected by how a question 15 framed orhow data are presented  Forensic scientists also can
47 |be aftected by this cognitive bias if, for example, they are asked to compare two particular .
28 | fingerprints — one from the crime scene and one from a suspect — rather than comparing the
43 | crime scene exemplar with a pool of counterparts™ Id. at 122-23. Tet latent print evaluations
30
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“experienced fmgerprint examiners were aslked to analyze fingerprints that, unlmown to thermn,

2 . . .
they had analyzed previously inther careers” I at 123 The study demonstrated the effects of
3
4 contextual bias, which occurs when print examiners are influenced by what they hear about the
5 | case or the print 1dentification (the contest) at the time they evaluate the print. As the NRC
§ explained, in Dror's study:
!
Forhalfthe examinations, contextual biasing was introduced. For exarmple, the
8 instructions accompanying the latent prints include information such as the
g “suspect confessed to the crime” or the “suspect was in police custody at the time
of the crme™ In & of the 24 exarminations that included contextual marpulation,
10 the examiners reached conclusions that were consistent with the biasmg
1 informaticn and different from the results they had reached when examining
the same prints in their daily work.
12
13 |8 Ceiting LE. Dror and D. Charlton, Wy Bxperts Make Errors, 56 I of Forensic Identification
M—sotzo0en (emptests added); see also Drorand T Chartton, Correttd Formation Rerers
15
Experts Vidnerable ta Making Erronecis Identifications, 156 I of Forensic Identification 74, 77
il
(7 (Dec. 2005) (“ Our study shows that 1t 15 possible to alter identification decisions on the same
18 |fingerprint, solely by presenting it in a different contest.™). Despite the demonstrated risk of
19
20
21 |are always conducted as a comparison between the crime scene exemplar and the suspect’s
22 |prints, and there are no standards designed to limit the biasing eftect of this process  Ancther
23 |“commoen cogritive bias is the tendency to see patterns that do not actually exist.” Id at 124
24 | This form of bias 15 particularly problematic in latent print analysis, where “ examiners frafeif
25 |whenthe amount and rarity of the consistent rndge detail is ‘sufficient’ to warrant the conclusion
26 |that the potential donor pool hasbeenreduced to one™ Brief of Amuct Cuntae, Comm. v
27 |Fattersam, 840 N E.2d 12 (MMass 2005), 2005 WL 3734340, at *16 (emphasis in onginal) As
28 |the NEC made clear, “human mtoition 15 not a good substitute for careful reasoning where
29 |probabilities are concerned.” 2009 NRC Report at 124
30
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conteztual bias, there are no standards that govern the amourt or nature of information made

2 . . . .
available to exammers when they conduct latent print evaluations. 7
3
4 The 2009 NRC Report highlighted the point that although in science, “[t]he goal 15 to
5 |make scientific investigation as objective as possible so the results do not depend on the
§ investigator,” i at 124 (emphasts added), “the ACE-V method does not specify particular
7
; measurernents or a standard test protocol, and exarniners make subjective assessments
+1"H"' 11-"1'1"\ '|'|+ " T-"\il i'_|+ 1 ?O (ﬂmﬂ Lo Mok Ml QAAEFT\ Dﬂ-"\ﬂ1 b [l “+ o Bl Dol o Mol ok o P | F 11'_\ CH"\" 1"\1"11"\+C‘ 'R“'N'ﬁ ﬁ"“lmﬂ
H [mpiy {7 [ L) B LA dE L '\\ J.J.Ji.p'].].bl...?].n.? [ R LT ) M/’ L [« AL T [ Y [ S JracLury: i i B Ly i A ) L J.Lrl.Lr'\.n.lJ.I.rl.p'JJ.J.J.I.nJ Lo ¢ JF O AL A N A o
10 | scenes is based largely on human interpretation” without any standards to govern the exercise of
11
subjective decision-making, the fact-finder cannct be confident that results of a latent print
12
13 |analysis arereliable I
ML THE LATENT FINGERPRINT TESTIMONY SHOULD BE EXCLUDED AS
15 MORE FREJUDICTIAL THAN FROEBATIVE
16 Ewven 1f thiz Court does not recognize that, at the very least, there 1z a dispute regarding
17 the reliability of latert print 1dentification in the relevant community sufficient to preclude
13
3 adrission under Frpe, the fingerprint testimony should still be excluded as more prejudicial than
20 |probative Jones, 548 A 2d at 40 (“if the [Dyas] criteria are met, the court evaluates probative
2L value against prejudicial impact before deciding whether to admit the testimony™). The
22
- exarniner’ s testimony will be extremely prejudicial, as it 1s well established that “expert or
24 | scientific testimony possesses an aura of special reliability and trustworthiness” Burgess, 953
25 |a2dat 1062 (citation and quotation omitted). “Because ‘science’ is often accepted in our
2
27
28 |77 See 2009 NRC Report at 6 (“ even when protocols are in place (e.g., SWG standards), they
29 | often are vague and not enforced 1 any meaningfial way™ ).
30
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society as synonymous with truth, there 13 a substantial risk of overweighting by the jury.™

Bibie, 858 P.2d at 1181 (quotation and citation ormitted). "% Turors are particularly mclmed to
3
4 view fingerprint evidence as mfallible: “most if net all of the claims made by or on behalf of
5 |fmgerprint exarminers enjoy widespread and unguestioning belief among the lay public.” 4 Mod.
5 |5ci Evid §32:1. Asone latent print exarmner observed in an article for the National District
7
; Attormneys Assoctation: “Fingerprints are accorded a degree of respect almost unequaled among
g |all other forms of physical evidence ‘The testimneony of the fingerprint expert can be
10 | devastating’™ Nielson at 32 (quoting Bailey and Rothblatt, CROSS-EXAMINATION IN CRIMINAL
11
TRIALS, 256 (1978)). Therisk of prejudice is exacerbated by the absolute language examiners
12
13
14 8 See United States v, Addison, 498 F.2d 741, 744 (D.C. Cir. 1974) ¢ scientific proof may in
15| some instances assume a posture of myvstic infallibility m the eves of a ury of lavmen™); Unied
15 |States v. Hines, 55 F. Supp. 2d 62, &4 (D. Mass. 1999) (“a certain patina attaches to an expert's
7 |testimony unlike any other witness, this is ‘science,” a professional’ s udgment, the jury may
1z |think, and give more credence to the testimony than it may deserve” ), Willizmson v. Reynolds,
1[S04 F Supp 1529 (ED. Okla 1995 (* forms of expert examination and testimony have been
op | eriticized because jurors may be awed by an ‘aura of special reliability and trustworthmness’
51 | Which may cause undue prejudice, confuse the issues or mislead the jury™) (quoting United
o7 | States v, Amaral, 488 F 2d 1148, 1152 (Sth Cir. 1973)); Ramirez, 810 30.2d at 844 (*The
53 |trustworthmess of expert scientific testimony 15 especially important because oftentimes ‘[t]he
54 |Jury will naturally assume that the scientific principles underlying the expert's conclusion are
55 |valid ™), O'Key, 899 P.2d at 672 (“Evidence percewved by lay jurors to be scientific in nature
76 |possesses an unusually high degree of persuasive power. ™), Pegple v. Leafy, 882 P.2d 321, 325
o7 |(Cal 1994) (“‘Lay jurors tend to give considerable weight to “scientific’ evidence when
e |presented by ‘experts’ with impressive credentials™ ) (quoting Kelly, 549 P.2d at 1245).
29 |7 See stpra note 71
30
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are professionally required touse when testifying about a latent print identification. “4 false

: aura of scientific infallibility, coupled with low probative value . . multiplies the hazards of
j misleading a ury.” In re Agent Orange Prod. Linb, L, 611 F. Bupp. 1223, 1256 (EDN.Y.
5 |11985) While the risk of prejudice 1s well established, the probative value of the testimony, as
5 | described herein, has not yet been demonstrated. Precisely “because fingerprint identification
; has been both oversold and under-researched,” the testimony should be excluded as more
g |prejudicial than probative 4 Mod. Bci Evid § 32:1
10 lIv. CONCLUSION
i; Therelevant scientific community recognizes that there is no scientific evidence
13 |validating fingerprint identifications, the claim of mfallibility hasbeen disproven, the meaning of
M —Tarmatch s meanmgless 1 the abserce of probability data, ard thearatyss 5o sobjective ad
. standardless process. In sum, “[t]he relevant question 1s . . . whether there 15 a general consensus
i: [in the relevant scientific community] that fmgerprint examiners can malce reliable
18 |identifications onthe basis of . . . basic ridge characteristics. The answer to that question is
13 plainly no” Mears & Day, 19 Ga 5t U L. Rev. at 744 And even the strongest advocates of
zT latent print analysis rust acknowledge the existence of “active debate in the scientific,
22 |fingerprint practitioner and legal communities™ 4 Mod Sct. Evid. § 32:53. The fingerprint
23 testimony should accordingly be excluded. In the alternative, the fingerprint testimony should be
zi excluded asmore prejudicial than probatve.
26 WHEREFCORE, based on the foregoing reasons, the defendant charged as Kenneth Sims
27 | respectfully requests that this Court grant a hearing on this Motion to exclude the latent
* fingerprint testimony. The defense reserves the right to supplement this Metion.
29
30
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AFFENDIX A:

A description of the evolution of the judicial treatment of CBLA in responsetoa shift m
scientific opinion, as reflected in a NEC report, and its ultimate exclusion from the courtroom.

Courts had been admitting expert testimony on Comp arative Bullet Lead Analysis

(CBLA) in thousands of cases since the 1960s, allowing FBI examiners to testify that they could

“match” abullet connected to a crime to a bullet connected with a defendant. See, e.g., Uhifed

States v. Davis, 103 F. 3d 660, 673 (8th Cir. 1996). CBLA mvolved a process called Inductively
Coupled Plasma-Optical Emission Spectoscopy, which FBI exarminers used to determine if the
composttion of the crime bullet matched the composition of the bullet tied to the defendant See

Clemorns v. Mamland, 896 A 2d 1059, 1067 (Md. 2006). Inresponse to some criticism in the

established a comuttee to evaluate the CBLA method. The resulting report concluded that

“there 15 evidence that bullets from [different sources of lead] can sometimes coincidentally be
analytically indistinguishable” Mational Research Council of the National Academies, Forensic
Bvidence: Weighing Bullet Lead Evidence, 112 (2004). Thus“[t]he available data do not support
any statement that a crime bullet came from, or 15 likely to have come from, a particular box of
armmunition.” Id at 113.

Courts subsequently determined that, notwithstanding precedent for the admission of
such evidence, CBLA was no longer “ generally accepted within the scientific community as
valid and reliable” Clemons, 896 A 2d at 1070, see also Blackwell v, Wyeth, 971 4. 2d at 235,
243-44 (Md. 2009) (noting that CBLA previously “had gained currency as adrmussible scientific
evidence” but was rejected in Clemons as “no longer generally accepted” ). What 15 more,

“[flollowing a fourteen-month review of the findings and recommendations of the NR.C, the FBEI
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Laboratory announced on September 1, 2005, that it would no longer conduct CEL A tests ™
Fagland v. Com., 191 3W 3d 569, 579 (Ey. 2006) tholding that “a finding by the trial court that
the [CBLA] evidence 15 both scientifically reliable and relevant would be clearly erroneous”
where the NRC report “raised questions about the reliability and relevancy of CBLA that were

sufficiently serious to convince the [FBI] Laboratory to discontinue forthw th CBLA testing”).

Other forms of traditionally admissible forensic evidence, such as voiceprint 1dentification, have

State v. Gortarez, 686 P.2d 1224, 1235 (Ariz. 1984) (excluding testimony regarding volceprint

identification as no longer generally accepted, and finding the critique n a NEC report “to be

particularly persuasive”). The evolution of the judicial treatment of CELA 15 simply the most

in light of a shift in scientific opinion —asreflected in a WRC report — and ultimately excluded

from the courtroom.
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APFENDIX BE:

Fepresentative cases illustrating that courts have consistently declined to lirmit the
relevant scientific cormunity to forensic practitioners when evaluating the general acceptance of
a range of forensic techniques.

Field sobriety tests:
Seg, e.g., United States v. Haorm, 183 F. Supp. 2d 330, 557 (D, Md. 20025 ¢“However skilled law

enforcement officials, highway safety specialists, prosecutors and criminologists may be in ther
fields, the record before me provides scant comfort that these communities have the expertize
needed to evaluate the methods and procedures underlying human performance tests such as the

[ standard field sobriety tests]” ), Feople v, Leafry, 882 P.2d 321, 334 (Cal 1994) ("testimony by
police officers regarding the mere administration of the test 15 insufticient to meet the general
acceptance standard™); State v. O Key, 899 P.2d 663, 686 (Or. 1995) (“the scientific disciplines
of pharmacology, ophthalmology, and to a lesser extent optometry should be included with
behavioral psychology, highway safety, neurology, and criminalistics in the relevant scientific
cormmuty” ).

Tests of sexual dangerousness:

See e.g Inn re Commitment afﬁ’un‘m 834 So. Ed 1112, 1118 (Pla Dist. Ct. App 2[)04}

these tests and the 1nterpretat10n of the1r results should 1nclude a broader group of clmmal and
experimental psychologists and psychiatrists, and not merely the group of licensed professionals
who are making a liwmg by relying upon these tests. ™).

Handwriting analysis:

See, e.g., United States v. Saelee, 162 F. SBupp. 2d 1097, 1104 (D, Alaska 20013 ¢“[T Jhe

ev idence does indicate that there 15 general acceptance of the theories and techniques nvolved in
the field of handwriting analysis among the closed universe of forensic document examiners.
This proves nothing ™), Unifed States v, Oskowitz, 294 F. Supp. 2d 372, 384 (E D NY. 2003)
(“To the extent that handwriting analysis techniques have been ‘ generally accepted’ by a relevant
technical community, that comrmunity has not been a ‘financially disinterested independent
cormmunity, like an acadermnic commuruty ) (citation omutted);, Dhifed Stafes v, Starzecpyzel,
880F Bupp. 1027, 1038 (3. D.N.Y. 1995) (“FDEs [forensic document examiners] certainly find
‘general acceptance’ within thewr own cormrmunity, but this commmuinity 15 devoid of financially
disinterested parties, such as academics™).

hledical causation:

See, e.g., Blackwell v. Wyeth, 971 A.2d 235, 252 (Md. 2009) (Citing with approval opinion of
trial court that “the ‘relevant scientific community’ mcludes the full community of scientists with
sufficient trainmg and expertise to permit them to comprehend novel scientific methods, and may
not properly be restricted to those who practice or otherwise adhere to the methods at 1ssue.”).
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Electrophoretic typing of huwman fluid stains:

See, e.g., Peaple v. Brown, 726 P.2d 516, 533 (Cal 1985), rev’d on ather growds in California
v. Brows, 472 13 538 (19870 (The witnesses “were competent and well-credentialed forensic
technicians, but their identification with law enforcement, their career mterest in acceptance of
the tests, and their lack of formal training and background in the applicable scientific disciplines
made thermn unqualified to state the view of the relevant community of impartizl scientists ™)
(emnphasis in original), Peaple v. Yorrg, 391 NW.2d 270, 276-77 (Mich. 1986) (“The
cornmunity of scientists having direct ermmpirical experience with electrophoresis of evidentiary
bloodstains does not seemn sufficiently large so that the Frye objective of recetving a consensus

electrophoresis is, however, large enough to obtain an adequate sampling of scientific opinion.
These scientists have sufﬁment theoretical understandmg and practmal expemence tobeableto

App 3d 112? ]138 (Cal Ct App 198’?) (“[ ]o the extent that those smentlsts n broader
disciplines are knowledgeable about bloodstamn typing, their opinions should be considered as
part of the relevant scientific community ™).

Polygraph examinations:
See, e.g., State v. Thompkins, 891 30.2d 1151, 1153 (Fla Dist. Ct. App. 2005) (“The testimony
i th1s record, which came onlj,r from persons Who admmmterpolygraph tests 15 1nsuffic1ent to

526F Zd 161, 164 e (Sth Zir 19‘?5) ™ Some commentators have posﬂ:ed the argument that the

polygraph need only attain general acceptance among the polygraph operators thermnselvesto
satisfy the test for admissibility. . This postion must be rejected. .. . Experts in neurology,
psychiatry and physiology may offer needed enlightenment upon the basic premises of
polygraphy ™), Peaple v. Barbarg, 255 N W .2d 171, 181 (MMich 1977 (“While the special record
before us establishes that the polygraph is accepted as reliable by polygraphers, it does not
establish that polyvgraph analysis is accepted as reliable by the scientific cormrmunity. Credentials
of the witnesses, although outstandmng for polygraph technicians, are not those of scientists
Therefore, unless we depart from the standard Davis/Frye test for admissibility, defendant has
failed to convince us that the polygraph should be admitted into evidence at trial mn our state.™),
Akanom v, State, 394 A 2d 1213, 1217 dd Ct Spec. App. 1978) (“[T]he relevant ‘field’ in
which the polygraph belongs is not limited to those who practice the science (or art) of
polygraphy, but extends into the larger scientific commmminity as well. ™).

Voiceprint experiments or spectrograms:

See, e.g., Cornett v, State, 450 N E.2d 498, 503 (Ind. 1983) (“We agree that the relevant
scientific community should be made up of linguists, psychologists, and engineers, in addition to
the people whouse voice spectrography for 1dentification purposes. Limuting the community to
only the latter group would be too narrow and rmisleading ™).

Hair analysis:

See, e.g., Willizmsan v, Reynolds, 904 F. Supp. 15292, 1558 (E.D. Okl 1995), abragated on ather
grownds by Nepen v, Reynalds, 131 F.3d 1340 (10th Cir. 1997) (“general acceptance” standard
not met, “since any general acceptance seemsto be among hair experts who are generally
technicians testifying for the prosecution, not scientists who can objectively evaluate such
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evidence™y, State v, Coorn, 974 P.2d 386, 400-01 (Alaska 1999 Mtrial court did not abuse its
discretion in deterrining the relevant scientific comrmunity [included] .. . “forensic scientists
and scientists in acoustics and speech-related fields with experience using the technique'™), Siate
v. Gartarez, 686 P.2d 1224, 1233 (Ariz. 1984) (“Inthe area of spectrographic analysis, we feel
that dismnterested and impartial experts n many fields, possibly including acoustical engineering,
acoustics, communications electronics, linguistics, phonetics, physics, and speech
cornrmunications, must generally accept the technique before we will allow its admussion nto
evidence in this state ™), Reed v. State, 391 A 2d 364, 377 (d. 1978) (finding “no basis for
‘restricting the relevant field of experts’ to those who have performed votceprint experiments,

hearing, as well asrelated fields, who, by training and education, are competent to make
professional udgments concerning exp eriments undertalen by others™), Peaple v. Callins, 405

th.e épéctrogrzfph are q.ua.lified. to form an opinion as ]:o its adequacy m voice identification, and
are also qualified to judge whether any sound spectrographic technique 1s scientifically
accepted.”™).




17396499

AFFENDIX C:

Case law recogruizing that NEC committees represent a cross section of the scientific
cornrmunity; citing the NRC as authoritative for purposes of determining general acceptance;
aclmowledging the expertize of the MNational Acadenty of Sciences; describing NEC reports as
“authoritative;” and demonstrating that courts and federal agencies follow the recornmendations
of NRC reports when making a range of decisions

Case law recogniz ing that NRC committees represent a cross section of the scientific
COIMITIUnity:

See, e.g., state v. Garcia, 3 P.3d 999, 1003 (Anz. Tt App. 1999) ("The NEC is comprised of “a

distinguished cross secticn of the scientific corrrmnity ") (quoting Stafe v, Jokwisan, 922 P 2d
294, 299 (Ar1z. 199¢), Peaple v. Venegas, 954 P.2d 525, 552 (Cal 1998) ‘[ Clourts have
recognized that the [WRC] 15 a distingnished cross section of the scientific community.”™)
(quoting Uhited States v, Porter, 618 4 2d 629, 643 n.26 (D.C. 1992)), see alsa State v.
Hemmorns, 2002 WL 484645, at ¥7 (Del Super. Ct. 2002) (describing NEC comumittee as
“consisting of eminent scientists and jrists™), Stafe w. Pappas, 776 4 2d 1091, 1107 (Conn.
2001) (describing NEC committee members as “eminent scientists and jurists™); Plaug/h Inc. v.

Naf’ﬁﬂc&d DfSr:.u:enr:es 53(3' A 2-::1 1152, 1156 (D CO19ET (descmbmg MAS cormmttees as

981 P Zd 958 9‘?4 n.30 (Cal. 1999) (descnbmg the NRC as’ soc1ety of d1st1ngu1shed scholars’ )
Com. v, Blasioli, 713 A 2d 1117, 1120 0.3 (Pa. 1998) (same), Stafe v. Marcus, 683 A 2d 221,
227n.6 (MN.J Super. Tt App. Div. 1996) (same), Love v. Walf, 38 Cal Eptr. 183, 185 (Cal Dist
Ct. App. 1964) (describing the NE.C as“apublic body of distinguished scientists™).

Case law citing the NRC as authoritative for purposes of determining general acceptance:

See, e.g., United States v. Morrow, 374 F. Bupp. 2d 51,61 (D D.C. 2005) (quotmg with approval
conclusion that “strongest evidence on this point [general acceptance] 15 the conclusion reached
by the National Research Council’s Cornrnittee” ) (quating Ukifed States v. Shee, 957 F. Supp.
331, 336-32 (D.N.H. 1997)); Shea, 957 F. Bupp. at 338-39, aff W, 159 F. 3d 37 (1st Cir. 1998
(desc:rﬂ:u ng conclusion of NEC report as “strongest evidence” that technology was a “generally
accepted technique™), Pegple v. Fenegas, 954 P.2d 525, 552 (Cal. 1998) (NRC's conclusion
“‘ran easily be equated with general acceptance . . in therelevant scientific community’™ )
(quoting Uhited States v, Porter, 618 4 2d 629, 643 n 26 (D.C. 19920, Stafe v. Jokwmsan, 922
P2d 294, 299 (Ariz. 1996) (“We, too, believe that endorsement by the NRE.C of [a particular]
method 15 strong evidence of general acceptance within the relevant scientific cormrmunity ™),
State v, Jones, 922 P.2d 806, 809 (Wash. 1996) (en banc) (noting with approval conclusion in
prior case “that because the approach was recornmended in the NEC Report, it had gained
general acceptance within the scientific community™ ), Hayes v. Stafe, 660 30.2d 257, 264 (Fla.
1995} (describing “the Mational Fesearch Council” as“amajor voice m the scientific
cornrmunity™ )y, Roberts v. United States, 916 4.2d 922, 930 (D.C. 2007) (referencing “scientific
consensus reflected in [ME.C] report™);, Cay v. Renico, 414 F. Supp. 2d 744, 762 (E.D. Mich.
2006) (“The courts hawve routinely found that statistical analyses performed pursuant to the

iZ-1
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standards set forth in [a WEC report] arereliable and generally accepted . . "), Feaplev.
Reeves, 109 Cal. Rptr. 24728, 749 (Cal Ct App. 2001) ¢“[Clourts have recognized that ‘the
[WEC] 15 a distinguished cross section of the scientific community. . . Thus, that committee's
concluston . .. can easily be equated with general acceptance of those methodologies i the
relevant scientific community.””) (quoting Venegas, 954 P.2d at 552), State v. Garcia, 3 P.3d
999 1003 (Ariz. Ct. App. 1999) (“endorsement by the NRC 15 “strong evidence’ that a
methodology or formmla satisties Frpe”) (queting Jodwison, 22 P.2d at 2997, State v, Catithron,
846 P 2d 502, 517 (Wash. 1993), avermded in part an other grovingds by State v. Buckner, 941
P.2d 667 (Wash. 199‘?} (“Al thcuugh we lack the scientific expertlse to etther assess or explain the

the scientific commumty hasbeen achlev ed to satisfy Frye in appr‘cprlate clrcmnstances "y, State
v. Alf, 504 N.W.2d 38, 50 (Minn. Ct. App. ]993} (quoting w1th approval observation of the

that sufficlcnt acceptance w1th1n the sc1ent1fic cormmunity has bcen achlcv cd tc satlsfy Frye in
appropriate circomstances’™) (quoting Casithron, 846 P 2d at 517).

Case law acknowledging the expertise of the National A cademy of Sciences:

See, e.g., Muclear Energy Inst., o, v, EPA, 373 F.3d 1251, 1267 (D.C. Cir. 2004) (MNAS “ serves
as the federal gcvermnent's scientific adv iser, ccnvemng d1st1ngu1shcd schclars to address

Supp. 2d ?D? ?35 (M D. Pa. 2005) (nctmg that NAS “Was reccgmzed b'}r e:z:perts forbcth par‘t1es

as the ‘most prestigions’ scientific association in this country™ ), Mineral Policy Ctr. v, Nortaon,
292F Supp. 2d 30,3407 (D.D.C2003) (MAS 15 a “society of prestigious American scientists
founded . . . to give expert advice on technical matters.™); Lee v. Martinez, 96 P.3d 291, 295
(M3 20045 (noting that NAS 15 society “of distinguished scientists and engmeers that advises
the federal government on scientific and technical matters, recently conducted a review ofthe
validity of polygraph testing” and that NAS report “objectively reviews the scientific literatire
on the reliability of polygraph examinations™).

Caselaw describing NREC reports as “authoritative™:

See, e.g., Ulited States v. Lowe, 954 F.Supp. 401,403 (D, Mass. 19967 (“both the government
and the defendant agree [the NRC report] 15 an authoritative work in the field” ), State v.
Butterfield, 27 P 3d 1133, 1142 (Jtah 2001 (describing NEC report as “authoritativ €y, Caome.
v. Rasier, 685 N.E 2d 739 (Mass. 1997) (describing NEC report as “an authoritative scientific
study™ ), Peaple v. Allen, 72 Cal. App. 4th 1093, 1100 (Cal Ct App. 1999) (describing NRC
report as “an authoritative scientific study™ ), State v, Kinder, 942 3W.2d 313, 327 (Mo 1996)
(describmg NEC report as “authorttative™), Comim. v, Bly, 862 N.E.2d 341, 355 (Mass. 2007)
(describing NEC report as “authortative” ), Peaple v, Wilsarn, 136 P.3d 864, 868 n. 1 (Cal 2006)
(describing NRC report as “authorttative” ), see also United States v. Davis, 602 F. Supp. 2d €58,
663 n.4 (D. Md. 2009 (noting that NE.C report on DINA 15 “widely regarded as one of the
definitive publications on the use of DN A evidence in the field of forensics™), Ukufed States v.
Trada, 162 F. SBupp. 2d 336, 351 (D. Del 2001) (“Both the government and the defendant agree
that the NRC [repert] 1s widely regarded as cne of the defintive publications on the use of DNA
evidence in the field of forensics™ ), Whiting v. Boston Edison Co., 891 F. Bupp. 12, 15 (D Mass.
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1995} (“The most authoritative assessments of the health effects on humans of 1omizing radiation
are the pertodic reports 1ssued by the Mational Research Council of the WNational Acadermy of
Sclences. .. .7

Case law demaonstrating that courts and federal agencies follow the recommendations of
NRC reports when making a range of decisions:

See, e.g., Mass. v. BPA, 549103497, 521 (2007) (noting that the “EPA regards [the NRC
Report] as an Ob_] ective and mdependent assessment of the relevant science’ ”} Am. Cowncil aof

NRC Repor‘l: [C‘z,wem:y Feam;@s for V.tsuaﬂy Impmred Peopﬁe] s paper currency Was
mod1f1ed to mcorporate subtle differences in background color in different denominations.”),

has adopted the reconnnendatmn of the Natlonal Academy of Sc1ences” regardmg DNA
frequencies), Cam. v. Dykis, 885 NE. 2d 769, 779 (Mass. 2008) (“Based on the NE.C report, the
FBI discontinued offering voice wdentification testimony in judicial proceedings™ ), Nutritional

Heaith Alliwwce v, Shalala, 144 F 3d 220, 224 n.9 (2d Cir. 1998) (noting that FDA rules provide
that the prohibition on placing claims on food labels does not apply 1f “the MNational Acadermy of
Sciences publishes an authoritative staterment about the relationship between a nutrient and a

d1sease or health related cond1t1on”) Lc:rve V. Wo{f 38 Cal. Rptr 183, 185 (Cal Dist. Ct. App.

and Drug Administration. ”)

Sec also, e.g., Unifed States v, Trada, 162 F. Bupp. 2d at 351 (“In makmg its determination, the
court finds the conclusions announced n the [NRC report] to be persuasive™), Uhited States v
Maridtrie, 552 F. Bupp. 2d 598, 602 (M.D. Miss 2008) (finding “persuaswe the study performed
by the MNational Acaderny of Sciences™), Peaple v Reeves, 109 Cal Eptr. 2d 728, 742 (Cal. Ct.
App. 2001 (citing “the respect courts afford conclusions of this esteemned scientific body™);
Lemaonr v. State, 802 3o, 24402, 405 (Fla. Dist. Ct. App. 20013 (*courts rely on relevant
scientific and forensic literature including The National Research Council’s report™), State w.
Stvri, 646 A2d 162, 191 (Conn. 1994 (noting that when the NRC report on DNA was published
“1t significantly changed the scientific landscape™).
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AFFENDIX D:

A description of the individual members of the 2009 NEC Eeport Committee (The
Cornrnittee on Identifying the Needs of the Forensic Science Cormmunity).

Forensic practitioners:

= Dr ERobert Shaler 1s the Director of the Forensic Science program at Pennsylvania State
Tiversity. 2009 NMEC Eeport at 296 He was formerly on the statf of the Pittsburgh

Crime Laboratory and Mew Tork City' s Medical Exarmuiner’s Office, where he created the
Department of Forensic Biology. Id.

» Dr Jav A BHiegelis the Director of the Forensic and Investigative Sciences Prograrm,
Indiana University-Purdue University, has authored textbooks in forensic science, and 1s
the editor in chief of the ENCYCLOPEDIA OF FORENSIC SCIENCES. Jd at 206-97.

= Dr Marcella F. Fierro was formerly the Chief Medical Examiner for the Commonwealth
of Virginia, and Chair of the Department of Legal IMedicine at Virginia Commonwealth
University. She 15 Past President of the National Assoctation of MMedical Examiners and
has served as a consultant to the FEI for the Mational Crime Information Center

Unidentified and Missing Persons Files. I at 290-91.

» Dr Ross E Zunmwalt 1s Chief Medical Investigator of the State of Wew Mexico and is
alsoa Past President of the National Association of Medical Exarniners. I at 299

Crime laboratory directors:

= Dr Eandall 8 Whrch 1sthe former deputy director of the FBI Laboratory, and 15 now the
Azsociate Director of Research Program Development at Virgima Tech. Dr. Murch has
also served on the Board of Directors for the American Soctety of Crime Lab Directors.
Id at 293-94

= Peter M Marone 15 the Executive Director of the Virginia Department of Forensic
Briences, and has worked in crime laboratories for over 30 years. He 1sthe past char of
the Board of Directors of the Consortium of Forensic Science Organizations. Id. at 292,

Members of the legal community, inchiding the leading authorities on scientific evidence
issues:

» The Cormrruttee was co-chaired by The Honorable Harry T Edwards, Judge of the U3,
Court of Appeals for the D.C. Circuit and Visting Professor of Law at the MNew York
University of Law. Id at 287-88

»  Margaret A Berger hasbeen on the faculty of Brooklyn Law School since 1573 and 15
“widely recognized as one of the nation’s leadmg authorities on scientific evidentiary
issues” Jd. at 289 Professor Berger has been called on as a consultant to the Camegie
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Cornmission on Science, Technology, and Government and has contributed chaptersto
both editions of the Federal Judicial Center’ s Reference Manual on Scientific Evidence.
Id

Joe 3. Cecil serves as the principal editor of the Federal Judicial Center’ s REFERENCE

MANUAL ON SCIENTIFIC EVIDENCE and 15 a Sentor Research Associate and Project
Director m the Division of Besearch at the Federal Judicial Center. T at 289-90.

Geoffrev 2. Meams 15 a former prosecutor with the U. 5. Department of Tustice who is

A diverse group of scientists:

Dr. M Bonner Denton 15 a Professor of Chermistry and a Professor of Geosciences at the
University of Arizona and has authored more than 190 peerreview ed manuscripts. Id at
290

Dir_Channinge Eobertson 15 a Professor of Chermucal Engineering at Stanford University

and has published more than 140 articles. Jd. at 295,

Dr. Sargur Srihart 1sa SUNT Distinguished Professor in the Department of Computer
Srience and Engineermg at the University of Buffalo and 1s the Chair of the International
.ssoctation for Pattern Fecognition’s Publicity and Publications Committee. Id at 297

Dir. Sheldon W Wiederhorn 15 a Senior Fellow at the Naticnal Institate for Standards and
Technology. Id at 298.

Eenovwned statisticians:

The Cormrruttee was co-chaired by Dr. Constantine Gatsonis, founding Director of the
Center for Statistical Sciences, Brown University, and “a leading authority on statistical
methods for the evaluation of diagnostic tests and biomarkers” Id. at 288-89.

Dr. Karen Kafadar 1s Rudy Professor of Statistics and Physics at Indiana University, and
has authored more than 80 journal articles and book chapters and has served on the
governing boards for the American Statistical Association, the Institute of MMathematical
Statistics, and the International Statistical Institute Jd at 291-92.
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APFENDIX E:

21 common sources of distortion in latent prints.

1. SURFACE

The surface upon which the print 15 deposited can affect the quality of the print etther because it
15 less receptive to the deposit of a print in the first place, or because it makes the transter of a
prirt by law enforcement more complicated:

David B Ashbangh, QUANTITATIVE-QUALITATIVE FRICTION EIDGE ANAL VSIS AN
INTRODUCTION TO BASIC AND ADVANCED EIDGECLOGY , at 114 (1999 [hereinafter

Acshbuagh] ("Various substrates | surfaces] can cause distortion or ntertere with the
deposition of a print, affecting its appearance and quality ™).

John P. Mielson, Rebuitting the “No Fingernprint” Defense, 39-DEC Prosecutor 32, 34
(2005) [heremafter Nielson] (“Objects that are extremely porous or are made using
course fibers prove tobe poor receving surfaces. . If the surface 1suneven, only
partial transfer will result leaving a print that 15 of no real value for identification. Ifthe
surface 15 rough, fingerprint powder may become trapped in therecesses causing such a

loss of contrast as to obscure latent impressicns™)

A Review af the FBI's Hawndling of the Brandon Mayfield Case, Unclassified and
Redacted, Office of the Inspector General, Cversight and Review Division, at 103
(MMarch 2006 [heremafter OIG Report] (“Cne factor affecting the clarity of a latent
fingerprint is the surface or ‘substrate’ upon which a latent fmgerprint 1s deposited.”™).

2. FEESSURE
The shape of the ndges can be distorted or blurred by the amount of pressure used to deposit the

print:

MNielson at 36 (“Besides blurring due to rotational, lateral or lengitidinal mowv ernent,
deformation of the finger as it presses firmly against a surface typically canses some
distortion and edge blurring ™).

Ashbaugh at 123 (“Deposition pressure generally changesthe shape of the friction ridge
by flattening or broadening each ridge ™).

OIG Report at 103 ¢ [D]ownward pressure during the deposttion of a print . will affect
the apparent width of the ridges and furrows, and can significantly affect the appearance
of ridge edge shapes ™).
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3. MOVEMENT
Mov emnent of the finger while the print was deposited can distort the print:

= Mielson at 34 (citing problem of “ fingerprints deposited while the surface or hand was
moving causing slippage and resulting in only partial clarity™), & at 36 (“movement of
the finger by a distance equal tothe width of one furrow between ridges (1 to 2/100ths of
an inch) 1s sufficient to blur a print beyond use™).

= Ashbaugh at 125 (“[Plressure distortion takes place on the lateral or horizontal place

smearing of ridge matriz ™).

o By AT o T oy For -
I A LL ) i i =

features, or a twisting of angles, can result from either a difference between the fingers
that left the prints or from distortions from the impression process.™).

» COIF Reportat 103 (noting that “sideways or lateral force. . may result. . in
smearig”).

=  Mielson at 36 (citing problem of “ overlapping prints that obscure details in each print”™).

= Ashbaugh at 114 (“Doubletaps are a very cormmon distortion with flesible substrates
[surfaces]. A double tap happens when a single print 15 deposited with two distinct and
separate applications of pressure. . .. Attimes . . . theprint will appear normal but will
actually be distorted in size andfor shape . Double taps come in a vartety of shapes
sizes, and causes. Some are obvious and some are extremely difficult to discern ™).

= CI3 Reportat 103 “‘Double taps,” where a single print 15 deposited n two distinct
applications of pressure, are a common type of distortion with flexible substrates.™).

5. MATERIALS

Prints can be compromised by materials that are either on the surface where the print has been
deposited, or on the finger or thumb or thumb itself:

= Ashbaugh at 116 (“Dirty substrates [surfaces] may not accept all of the matrix [substance
deposited by the fingertip ] available during deposition. The resulting print can appear
blotchy, have areas missing, or generally laclk detail ™)

»  Mielson at 36 (“Depositing surface interferences mclude any contaminant on the friction
ridges that hinders or prevents the deposit of fingerprint residue. For instance, dirt, grease
and other foreign matter can obliterate the fine detail that must be present to effect an
identification. . .. Tosome greater or lesser extent, the same type of situation takes place
whenever foreign matter 15 present on friction ridge skin™).

E-Z
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= CI3 Reportat 103 (“Distortion can also be miroduced by the substance that 15 actually
deposited by the finger to form the mmpression ... ™)

6. TRANSFER

Fingerprints are developed and transferred by a vartety of methods, all of which havethe
potential to cause distortions:

= Ashbaugh at 117 (“Improper procedures, and especially efforts to correct those improper

incident where lifting tape caused alteration of several of the ,major‘ ridge path deviations
and error was only discovered because print had been photographed prior to lifting).

» CI3 Reportat 104 (“Each development mediumn can affect the appearance of a latent
print and the accuracy with which details are reproduced.”™).

E-3
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APPENDIX F:

Criticism of the fact that “ surprisingly little conventional science exists to support the
claims of the fingerprint examination community,” 4 MMod. Sct. Evidence § 32:1, has come from
ey ary corner of the relevant scientific community, including the following 31 sources. !

Experts in scientific evidence:

»  MWlichael J Baks, Merlin and Solomarr: Lessons from the Law's Fomnative Encairiters
with Faorensic Identification Science, 49 Hastings L. J. 1069, 1106 (1998) (“By
conventional scientific standards, any serious search for evidence of the validiby of
fingerprint identification 15 going to be disappointing. . . . A vote to admit fingerprints 1s
a rejection of conventional science as the entenion foradrmission. A vote for science 15 a
vote to exclude fingerprimnt expert opinions ™) (foctnote omitted).

»  Margaret & Berger, BExpert Testimary w1 Criming Proceedings: Chiestions Daubert Does
Not Answer, 33 SETON HaLL L. REV. 1125, 1139 (2003) (“Hopefully, research into the
validity of fingerprint matches will be adequately funded and will commmence in the near
future. But what should be done now )

» David L. Fatgman, Is Science Different for Lewyers? 297 Bctence 339 (2002)

= Paul C. Giannelli, Daubert Challenges fo Fingerprings, 42 Mo, 5 Crim. Law Bulletin 5
(Bept -Oct. 2006) (“The basic problem with fingerprint identification 13 the lack of
empirical testing ™).

= David H Kaye, The Nownscience of Fingerprinting: United States v. Liera-Flaza, 21
QUINNIFLAC L REV. 1073, 1082 (2003) (citing “the failure to conduct scientific research
validating ridgeclogy™).

= Jennifer Mnookin, The Validity of Latent Fingerprint Identification: Confessions af a
Fingermprinting Moderate, 7 Law, Probability & Risk 127, 129, 134 (2008) (“the scientific
validity of fingerprint evidence 15 surprisingly untested . . . there has not been any formal
scientific test that establishes the validity of ACE-V™).

= D Michael Risinger, Signatory to Brief of Amict Curiae, Comm. v. Pattersor, 840
NE.2d 12 (Mass. 20057, 2005 WL 3734340, at ¥16 (“After nearly a century of practice,
no properly designed, controlled, and conducted study of the accuracy of latent print
individualizations exists ™).

'In counting sources, this Appendix counts each auther as a single source even if more than one
book or article from that author hasbeen cited.

F-1
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» Jane Campbell Moriarty, PSYCHOLOGIC AL AND SCIENTIFIC EVIDENCE IN CRIMINAL
TRIALS § 12:15 (2004) (* The assurmption of the validity of fingerprinting rests upon law,
rather than science™

Scientists:

= LynHaber & Ralph Norman Haber [Psychologists], Brrar Rates for Fiunan Latent
Fingerprint Examiners, i AUTOMATIC FINGERFRINT RECOGNITION SYSTEMS 339, 358
(Naljm K. Ratha & Ruud Bolle eds 2@04} e Cur careful search of all ofthe pr‘ofessmnal

comparmg latent prints to AHS outputs or when comp armg latentpﬁnts to ten prints.
Such data s1mp1y do net exist, even though examiners have testified in court about their

» Donald Kennedy [Biologist, former president of Stanford University and former editor-
in-chiet of Science], Forensic Science: Cxymoran?, 302 Science 1625, 1625 (2003)
(fingerprint analysis’ “reliability 1sunverified either by statistical models of fmgerprint
variation or by consistent data on error rates.™).

. .Tonathan .I Koehler Ph D [Psychologmt and law professor] A Weﬁcome Ebcchange on

(“ Shockmg though it gy be no ane has EVer bothered to conduct a r1g0rous scientific

experiment on ACE-V.").

= John Vokey [Professor of Psychology and Neuroscience], Signatory to Brief of Amict
Curiae, Comir, v, Patierson, 840 ME 24 12 (Mass. 20050, 2005 WL 3734340, at *16
(“After nearly a century of practice, no properly designed, controlled, and conducted
study ofthe accuracy of latent print individualizations exists ™).

Statisticians:

» Sharath Pankanti et al., On the Individuality of Fingerprints, 24 IEEE Transactions on
Pattern Analysis & Machine Intelligence 1010, 1010-11 (2002) (“[T]he underlying
scientific basis of fingerprint indwiduality has not been rigorously studied or tested. ™).

»  Stephen E Frenberg [Professor of Statistics and Social Science], Signatory to Brief of
Amict Curtae, Comim. v. Fafterson, 340 N E 2d 12 (Wass. 2005, 2005 WL 3734340, at
*¥16 (“After nearly a century of practice, no properly designed, controlled, and conducted
study of the accuracy of latent print individualizations exists. ™).

= Max Welling [Associate Professor of Computer Science and Statistics], with Simon A
Cole [expert in scientific evidence], Eachel Dioso-Villa [graduate student, not mcluded in
count], Robert Carpenter [legal scholar], Beyaond the Indivichiality of Fingerprints: A
Measire af Simudated Compriter Latent Frint Saurce Aftribrition Acciracy, 7 Law,
Probability & Risk 165, 166 (Bept. 2008) (“There have been essentially no empirical
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Sandy L. Zabell [Professor of Mathematics and Statistics], Fingerprint Evidence, 13 I.L.
& Pol'y 143, 164 (2005) (“ Although there 15 a substantial literature on the uniqueness of
fingerprints, it 15 surprising how little true scientific support for the proposition exists.
From a statistical viewpoint, the scientific foundation for fingerprint individuality is
incredibly wealk ™) (quotation, citation, and footncte omitted).

T h | h | 1
LEEdl HUIITIS.

Tamnara Lawson, Can Fmgerpnrzrs Lie?: Re—wesghmg Fﬁgerprm Bvidence i Crimingl

Y il

2[3'04 the hard data does not already ex1st to Suppor't the general behef that fmgerprmts do
not l1e™ ),

Robert Epstein, Fingerprings Meet Daubert: The Myth of Fingempring “Science” is
Revealed, 75 3. CaL. L. REV. 605, 622 (2002) (“[T]he reality 1sthat the fingerprint
community has never conducted any scientific testing to validate the premisesupon
which the field 1sbased ™).

Tara Marie La Morte, Sleeping Gatekeepers: Ukited States v. Llera Plaza and the

Unreliability of Forensic Fingerprinting Evidence Under Daubert, 14 Alb. LT Sc1 &
Tech 171, 172, 180 (2003) (“[The underlving premises of the field rest on shaloy
ground, as its scientific bases remain untested and unexamined ™).

Michael Mears & Therese M. Day, The Challenge of Fingerprint Comparison Opiions
inthe Defense af a Criminglly Charged Clisnt, 19 Ga. 3t T L. Rev. 705, 728-29 (2003)
(“the premises underlying fingerprint identification have not been empirically
validated™).

Joelle AnneMoreno, Signatory to Brief of Amict Curiae, Comm. v. Patferson, 840

NE 2d 12 (Mass. 20057, 2005 WL 3734340, at ¥16 (“After nearly a century of practice,
no properly designed, controlled, and conducted study of the accuracy of latent print
individualizations exists ™).

Other scholars:

Simon A Cole, Grandfathering Evidence: Fingerprint Admissibiity Rulings from
Jewmings ta Llera Flaza and Back Again, 41 Am. Crim. L. BEev. 1189, 1215 (2004 (“It1s
clear that no studies exist that measure the accuracy of fingerprint examniners when they
make conclusions of identification ™),

Fobert Bradley, [Professor of Political Science], Signatory to Brief of Amict Curiae,
Camm. v. Patterson, S40 M E.2d 12 (Mass. 2005), 2005 WL 3734340, at *16 (“After
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nearly a century of practice, no properly designed, controlled, and conducted study of the
accuracy of latent print individualizations exists ™).

Forensic scientists and fingerprint examiners:

= David A Stoney, [forensic scientist and former latent print examiner] Fingerprint
Identification: Scientific Statis, in 3 MODERN SCIENTIFIC EVIDENCE: THE LAW AND
SCIENCE OF EXPERT TESTIMONY §§ 27-2.3.1, at 386-387, 390 (David L. Faigman et al.
eds., 2002) (' What about more specific, objective validation studies of the (subjective)

. Mark Acree [former FEI latent pI‘]ﬂt exarriner), Slgnator}r to Brief of Amict Curiae,

nearly a cenh_u'y of practlce no pmperly des1gned controlled and conducted study of the
accuracy of latent print individualizations exists ™).

» David R Ashbaugh, [leading latent print examiner and vocal supporter of latent
fingerprint identification] QUANTITATIVE-QUALITATIVE FRICTION RIDGE ANALYSIS: AN

INTRODUCTION TO BASIC AND ADVANCED EIDGEOLOGY , 4 kbRL Press, lb'b'b'} ff‘ It is
difficult to comprehend that a complete scientific review of friction ridge 1dentification

= Christophe Champod [Professor of Forensic Science and vocal supporter of latent
fingerprint identification], Fingerprirg Examination: Towards Mare Trossparency, 7
Law, Probability & Risk 111, 116 (June 2008) (acknowledging “the absence of validation
studies regarding ACE-V")

F4
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AFFENDIX H:

36 documented examples of erroneous conclusions by latent print 1dentifications and 13
other latent print analysis errors that demonstrate the unreliability of latent print 1dentifications.

This Appendix includes the follow mg:

36 erroneous conclisions by latent print examiners:

= 25 cases of erronecus identifications by latent print examiners. These are cases where
latent print examiners erroneously concluded that a particular indwidual wasthe source of
a latent print to the exclusion of all other persons.

»  5additional cases where there 1s compelling evidence of a possible errcneous
identification by latent print exarminers.

»  5cases of erroneous exclusions by latent print examiners These are cases where latent
print examiners erroneously concluded that a particular indwridual was not the source of a
latent print.

= lcaseof arl erronecus failure to exclude by latent pI‘]ﬂt exammers Th1s 154 case where

13 other latent print analysis errors that demonstrate the unreliability of latent print
identifications:

= 10 cases of fraudulent testimory and fabricated fingerprint evidence by latent print
examiners. These cases demonstrate how the subjectivity and imprecision of latent print
analysis allow unethical examiners to manipulate the evidence and their own testimony.

» 3 cases of fingerprint computer systemn errors. These cases demnconstrate the fallibility of
fingerprint computer systems used to generate candidates for fingerprint matches.

The case descriptions have been compiled from multiple sources, including acadermic articles,
newspaper reports, case records, and websites. All of the sources forthe case examples are cited
in the endnotes tothis Appendix.



1. EERONEOUS IDENTIFICATIONS BY LATENT PRINT EXAMINER

Name

Maria Maldnnadul

Year

2008

Tvpeof error

Erronecus identification by latert print examiner

Facts

A Los Angeles Police Department (LAPD) fingerprint unit specialist
determined that several fingerprints lifted from the scene of a burglary
belonged to Maria Maldonado, a 25-year-old hospital technician, Two cther
examiners i1 the unit verified the identification.

How error was
uncovered

At WMaldonado'stral, fingerprint expert Furt Kuhn testified that the police
had made a mistake and that the prints did not match. The judge ordered the
District &Attorney’s Office to have the fingerprints analyzed by the FBL

However, the LAFD had Tost or risplaced the evidence:

Outcome

In light of the lost evidence, the prosecution was unable to proceed, and the
charges against Ms Maldonado were disrissed. A subsequent internal audit
ofthe Latent Print Unit characterized the fingerprint 1dentification as
“erroneous.”

The Los Angeles Times review ed the LAPD' s internal report and stated:
“LAPD officials do not know how many other people might have been
wrongly accused over the years as a result of poor fingerprint analysis and do

not hav e the funds to pay for a comprehensive audit to find out, according to
nolice records and interyiews ™

See dlve

Latarva Mcolntyre

MName

Latonva M-:Intvre:

Year

2008

‘Type of error

Erroneous identification by latent print examiners

Facts

Latonya McIntyre was extradited from Alabama on burglary charges after Los
Angeles Police Department fingerprint specialists matched Mclntyre's prints
to those found at the crime scene.

How error was

The error was uncovered while evidence was being prepared for trial and

uncovered reviewed pursuant to an internal audit of the Latent Print Unit

Outcome An mternal audit of the Latent Print Unit characterized the fingerprint
identification as “based upon faulty analysis™ Mcelntyre filed a lawsuit in
Dctober 2008 against the City of Los Angeles. The caze is still pending.

See also Maria Maldonada

Name Dexter Presnell®

Year 2008

Tyvpe of error

Erronecus identification by latent print examiner

Facts

Presnell was charged with the murder of Regan Wheeler when he was
identified by the Georgia Bureau of Investigation Crime Lab as the source of
a latent print found at the scene of the hormnicide.

How error was
uncovered

The exarmuner later found that the print actually matched the victim’s
daughter.

Outcome

hurder charges agamst Presnell were dropped.

H-2
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Name Clemente Javier " Shorty" ;f'skguirre4

Year 2007

Tvpeof error | Erronecus identification by latent print exarminer

Facts Apguairre was convicted of killing a 68 yvear-old woman and her daughter At

Aguirre’ s trial, a fingerprint expert from the Seminole County, Florida
Sheriff's Office, Donna Birks, testified that Agnirre’s print matched a latent
fingerprint found on the blade of a bloody chef's knife discovered at the crime
SCEne.

HOW error was

The Florda Department of Law Enforcement re-evaluated approxinately 300

uncovered cases coming out of the Sermminole County Sheriff’ s Office after a print
examiner from that office complained that a colleague, Donna Birks, was
biased and breaking print-reading mles;

Outcome The Florida Department of Law Enforcement determimed that the bloody print
found on the knife did net match Aguirre. The trial court declined to grant a
new trial, however, finding that the error had nct affected the jury’ s verdict.

Name Arturo Avina®

Year 2007

Tvype of error

Erroneous identification by latent print examiner

Facts

Avinawastried on charges of felony connnercialburglm‘}r in 2007, Ban

T arranao ﬂn11.ﬂa 1 ad finocarnrnte e the orama Soarpa ard ead Hha
[ ST I A Y N A L 1.!' TILL A Lllla J.l.ﬁ'].].].].l.n.? o g O A N Y A oS A A o i A [, 8 N AL B TR Y A

automated fingerprint database to identify Avina as a possible suspect. Frank
Terrio, a fingerprmt expert working with the San Fernando police department,
deterrmined that the print belonged to Avina.

How error was

Avina was in prison at the time of the incident. In addition, there wasno

uncovered evidence that Avina had ever been to the location of the crime, so his print
could not have been deposited at an earlier time.

Outcome Thetrial court determined that Avina was innocent of the charges and Avina
was released.

Name Argenis Burgusﬁ

Year 2006

Type of error | Erronecus identification by latent print examimer

Facts Burgos was charged with a home invasion robbery m 2007 A key piece of

evidence linking Burgosto the crime was a latent fingerprint lifted from the
base of a cordless telephone at the scene ofthe crime. The fingerprint was
matched to a known fingerprint of Burgos, initially through the automated
fingerprint database, and later by fmgerpr1nt examiner Fevin Parist at the
state Forensic Science Laboratory.

How error was
uncovered

After inttially 1dentifiring the fingerprint as Burgos,” the prosecution later
deterrmined that the identification was incorrect and so notified the court.

Outcome

All charges against Burgos were dismissed.
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MName

Leonard Mitchell’

Year

2004

Tyvpe of error

Erronecus identification by latent print examiner

Facts

LAPD Comparison Spectalist matched Mitchell’s right index finger to a print
found on a handgun in a gun possession case The match was verified by two
other examiners.

How error was

An expert for the defense reviewed eight photos of the prints from the

uncovered handgun and found nomatches to Mitchell. The expert concluded that, while
he saw perhaps four or five points of sunilarty, it was insufficient to declare a
rnatch

Outcome Mitchell pleaded nolo contendere and was convicted and given a suspended
sentence and three years’ probation.

Name David Valken-L educ®

Year 2004

Tvpe of error

Erronecus or fraudulent identification by latent print exarminer

Facts

Valken-Leduc was charged 1n 2001 with murdering a moctel clerk in Woods
Cross, Utah. Scott Spjut, Certified Latent Print Exarnmner and Chair of the
International Association for Tdentification’s Latent Print Certification Board,
testified that Valken-Leduc was the source of two bloody prints found at the

crime scene. Valleen-Leduc was convicted of the murder 11 2004

~Hoew error was | After the examiner, 3pjut; died, the crime laboratory reviewed his findings

uncovered and found that the v1ct1m Was the actual source ofthe prints. It is unclear
whether the musattribution was fraud or an “honest mistalee ”

Outcome In 2009 Valken-Leduc entered an Alford plea to second-degree felony
manslaughter. The judge vacated the 2004 jury conviction and sentenced
Vallzen-Leduc to three years probation.

Name Dwight Gomas’

Year 2003

Tvpe of error

Erronecus identification by latent print examiners

Facts

Gomas was charged with robbery after NYPD Detective Eileen Barrett
matched a partial fingerprint from the crime scene tohim. A second NYFPD
detective, Charles Bchenkel, verified the identification.

How error was

Detective Daniel Perruzza reviewed the fingerprint identification just priorto

uncovered Gomas' trial and determined that the fmgerprint taken from the crime scene,
though sumular, did not match Gomas’ fingerprint.

Outcome Gomas was released from prison and all charges against him were dropped.
He later sued the city and the Queens district attorney's office, accepting a
settlement of $145 000 on Septermber 3. 2009

Name Mark Sinclair™

Year 200G

Tyvpe of error

Erronecus identification by latent print examiners

Facts

In 2003, Mark Sinclair was convicted of armed robbery, due m part to a
fingerprint identification. Scottish Criminal Records Office examiners

H-4
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testified that they had “no doubt” that Sinclair was the source of the print.

How error was

The case was reevaluated after the reforms undertaken in responseto the

uncovered ohirley McEie case.

Outcome Allan Bayle, an independent exarminer formerly with Scotland Yard,
concluded that the identification was “unsafe.” Two examiners from the
Police SBervice of Northern Ireland agreed with Bayle's conclusion that the
latent print was insufficient for identification.

See aiso Shirley Mckie

Narme Kathleen Hatfield

Year 2002

Typeof error | Erronecus identification by latent print exammer

Facts Hatfreld was mustalcenly tdentifred as the victim of ahomicide based primartdy

on fmgerprint evidence. Themisidentification occurred when, 1n June 2002,
an unidentified corpse was found in the desert near Las Vegas, Nevada,
Hatfield had been listed as a missing person, and her physical description
matched that of the corpse. The Sonoma County Sheniftf' s Office in
California fazed a copy of Hatfield' s fingerprint card to the Las Vegas
Metropolitan Police Department. A& consultant for the coroner's office with 25
years of ten-print experience determined that Hatfield's prints matched a

fingerprint talen from the body.

How error was

Between the time the body was discovered and the time the fingerprint

uncovered

identification was made, a police officer stopped Hatfield m Santa Rosa,
California for an unidentified reason and noticed that she was listed asa
missing person. Hatfield' s name was then removed from the missing persons
database. When Las Vegas authorities later tried to remove Hatfield sname
from the missing perscns database after identifying her as the homicide
victim, they discovered that her name wasno longer there, raising a red flag
The Sonoma County Sherift’s Office mailed a second copy of Hatfield's
fingerprint card to Las Vegas authorities. Upon re-exarmination, the analyst
deterrmined that the ten-prints and the autopsy print did not match. The
conclusion was confirmed by the Las Vegas Metropolitan Police Department
Latent Print Unit

Outcome

Hatfield's name wasremoved from the missing persons database and a search
for the identity of the corpse presumably resumed.

MName

Stephen Wallace ~

Year

2000

Tvpe of error

Erronecus identification by latent print examiners

Facts

Wallace was arrested by the Greater Manchester Police in November 2000 for

burglary. Wallace was linked to the crime by a fingerprint, which police
clatmed had been checlred three tirmes.

How error was
uncovered

Journalists discovered this and one other mistake while investigating the case
of Alan McNamara. Mike Armer, an independent fingerprint expert formerly
with the police, confirmed that some characteristics didn’t match Wallace’s
fingerprints.
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Cutcome Wallace was acquitted.

See alyo Alewz MeNeamara

Name [Unidentified suspect], Manchester, Englan-:lLi

Year 2000

Type of error | Erronecus identification by latent print examimer

Facts Journalists’ investigation of two other disputed identifications uncovered an

erronecus tdentification that occurred m 2000, A fingerprint was attributed to
a suspect who had an alibi and who did not fit the witness's description.

How error was

The error came to ight when the investigating officer noted that the suspect

uncovered had an alib1 and did not match the witness description.

Outcome Though the work had been “triple-checlked,” the fingerprint was eventually
discarded as an erroneous identification.

Kee alvo Alepr MeNamara, Stephen Wallace

Name Stephan Cowans

Year 1998

Tvpe of error

Erronecus identification by latent print examiner

Facts

Stephan Cowans was convicted of shooting a Boston police officer. Cowans
initially became a suspect when police found a fingerprint on a glass of water

that the shooter drank after forcing his way into a nearby house. Boston
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asbelonging to Cowans based on 16 corresponding ridge characteristics.

How error was

Inthe fall of 2003, testing showed that DNA from the glass and the assailant’s

uncovered cap and sweatshirt all belonged to the same person, who was determmed not
tobe Cowans. As a result, the fingerprint lifted from the glass was re-
evaluated by the FBI in January of 2004

Outcome The FBI determined that the print did nct match Cowans and that the previous
identification had been a mistale. Ceowans was exonerated and released from
prison. He later won a $3.2 million settlement from the state for the wrongful
conviction.

Name Richard Jacksan ™~

Year 1998

Tvype of error

Erroneous identification by latent print examiners

Facts

On September 24, 1998, Jackson was convicted for the murder of Alvin
Davis, his friend and occasional lover, in Upper Darby, Pennsylvania. Three
examiners attributed latent print evidence found on a fan in Davis’'s home to
Jackson. The match wasmade by Anthony Paparo of the Upper Darby police,
and verified by Jon Creighton, a certified exarminer from Vermont. Jackson
hired hus own experts, Vernon McCloud and George Wynn, both former
examiners for federal agencies, who concluded that hewas not the source of
the evidence Although MeCloud and Wynn testified at trial, the jury
cotvicted Jackson, and he was sentenced to life in prisorn.

How error was
uncovered

A few days after the conviction, McCloud and Wynn wrote to the
International Association for Identification, inforrming the TAT president that
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Faparo and two other members had testified to erronecus identifications.

Outcome The IAT concluded that the analysts had erronecusly 1dentified Jackson. In
early 2000, the FBI 1ssued a report that the latent print evidence did not
belong to Jackson. Jackson wasreleased from priscn and the charges against
him were dismissed.

Name Shirley McKie'®

Year 1997

Typeof error | Erroneous identification by latent print examiners

Facts Shirley McEie, a detective with the Strathelyde Police Department 1n

Scotland, was charged with perjury after her fingerprint was 1dentified on a
door frame at the murder scene of Marion Ross. MK ie, assigned with

securing the crime scene, demied that she had ever left ier post and entered the
house The identification was made and verified by four Latent Print
Exarniners of the 5cottish Criminal R ecords Office, who claimed the
fingerprints had at least sizteen correspondimng ridge characteristics in
COMTUTION.

How error was

In 1999, American fingerprint examiners Pat Wertheimn and David Grieve

uncovered wernt to Scotland to re-examine the evidence, and testified at dMcE1e 5 trial
that McEie could not bethe scurce of the latent print.

Outcome McE e was acquitted and released. The International Association for
Identification later convened a panel of fingerprint experts who came tothe
unanumous conclusion that the latent print and the lmown exernplar from
shirley McEie did not share a cormmen source.

See aiso David Asbury

Name Andrew Chil:mgrlT

Year 1996

Tvpe of error

Erroneous identitication by latent print examiners

Facts

Chiory was charged with the 1996 burglary of the London home of Miriam
Stoppard. Bcotland Tard fingerprint expert Simon Harris reported that two
prints found at the scene matched Chiory. In doing so, Harris employed the
national standard for fingerprint 1dentification, which required at least 16
corresponding points for an 1dentification tobemade In addition, the
identification was confirmed by two other fingerprint examiners.

How error was

Independent checks revealed the police match tobe wrong and Scotland Yard

uncovered admitted its mustake, mitiating an internal investigation to determine the
source of the errar.

Outcome Chiory was released from prison and all charges agamnst him were dropped.

Name Troy Deville'®

Year 1996

Tvpeof error | Erronecus identification by latent print exarminer

Facts Deville was arrested in 1996 on suspicion of burglanzing the Archbishop

Shaw High School in Marrero, Loustana. The basis for his arrest was a latent
fingerprint found at the crime scene. The Jefterson Parish Sheriff s Office
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determined that the fingerprnt belonged to Deville after running it through
the Automnated Fingerprint Identification Systemn, which identified Deville as
the malker of the print. Sergeant Patricia Lusk venfied that the print belonged
to Deville,

How error was

After his arrest, Deville was taken tothe Jefferson Parish Correctional Center

uncovered where he was booked and fingerprinted. His fingerprints were compared with
the print lifted from the crime scene, and it was discovered that hus prints did
not match the one taken from the crime scene.

Outcome Deville was released from prison and was not charged with any crime related
to this mcident

Name Terry McGee ™

Year 1994

Type of error | Erronecus identification by latent print examiners

Facts Terry McGee was arrested and interrogated for three days in 1994 for the
murder of seven people during a robbery m Palatine, Illmois. & Chicago
Police Department latent print examiner matched a print from the crime scene
to MeGee The match was attested to by four ezaminers, two of which were
certified by the International Association for Identification (Thomas
Krupowicz, the author of a textbook on fingerprint identification, and Booker
YW ashington ),

- How error was | The alleged match was reviewed by the Illinois State Police and the FEI, who

uncovered deterrined that the 1dentification was erronecus.

Outcome McGee was released.

Name Neville Lee™

Year 1991

Tvpe of error

Erroneous identification by latent print examiners

Facts

Weville Lee was arrested in 1991 in MNottinghamshire, England for the rape of
an eleven-year-old girl, based on a fingerprint match at a time when a
minimum of seteen matching ridge characteristics was required n the United
Kingdom.

How error was

Somectie else confessed to the critne.

uncovered

Outcome The authorities admitted that the fmgerprint match was erroneous. Lee was
ultirmately released.

Name Maurice Gaining21

Year 1987

Tvype of error

Erronecus identification by latent print examimner

Facts

Fingerprint experts at the Fayetteville-Cumberland Identification Bureau
identified a fingerprint found at a crime scene asbelongmg to Gaming,
Gaming pled guilty to 22 counts of breaking and entering and 23 counts of
larceny.

How error was
uncovered

The FBIreviewed 51 fingerprint identifications made by the Fayetteville-
cumberland Identification Bureau after a fingerprint misidentification in
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ancther caseresulted in two murder charges being dropped by the local
district attorneys office. Inreviewing the fingerprint identification made in
GFaming's case, the FBI determined that the prnt did net belong to Gaming,
but instead, belonged to co-defendant Joseph Hammmodk.

Qutcome The trial court threw out Gaining’ s 10-vear sentence and ordered a new trial.
Name Damny McNamee™

Year 1987

Typeof error | Erroneous identification by latent print examiners

Facts In 1987, McNamee was convicted and sentenced to 25 years for conspiracy to

cause explosions in the “Hyde Park Bomber” case. He was implicated by
three latent prints, the most incriminating of which came from a battery

recovered frofm debris aftera controlled explosion m Londomn. At triat,
Metropolitan Police latent print examiners indicated that MclNamee was the
source of the print on the battery under the UK standard that requires at least
16 matchmg fingerprint characteristicsbe reached before an 1dentification can
bemade

How error was

For the appeal, 14 experts analyzed the battery print and MclNamee's inked

uncovered prints. Two examiners each found eleven corresponding ridge characteristics,
but they were not the same eleven. At least two examiners attributed the print
to McNarmee, but did not agree with some of the corresponding characteristics
identified 1h‘}r the ﬁrigiﬂﬂ ecarniners Other mrpr:ri' found the latent pr‘iﬂi‘
insufficient for 1dentification. None of the experts found more than eleven
matching characteristics.

Outcome The appeals court quashed the fingerprint evidence and reversed the
conviction, holdmng that the new evidence undermined confidence in the jury
verdict. McMamee was released in 1998

Name Bruce Basden™

Year 1936

Type of error | Erronecus identification by latent print examimer

Facts Basden was charged with the murders of Remus and Blanche Adams in

Fayetteville, NC on the basis of a fingerprint found in the decedents’ home.

How error was

John Trogden, the fingerprint examimer, enlarged and reexamined the

uncovered fmgerprint evidence inresponse to a discovery request by the defense. In
doing so, he found unexplamed dissirmlarities between the print found at the
decedents’ home and Basden’s print, causing him to change his mind that the
prints belonged to Basden.

Outcome All charges against Basden were dismissed.

Name Michael Coop er

Year 1986

Twvpeof error | Erronecus identification by latent print exarminer

Facts Cooper was arrested on suspicion of being a serial rapist after Timothy

O'Bullivan, an identification technician forthe Tucson Arizona Police
Department, matched Cooper’ s fingerprints to latent prints found at two of the
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crime scenes. O Bullivan’s conclusions were verified by the supervisor of the
lab, Gene Soctt.

How error was
uncovered

COn the basis of the fingerprint 1dentification, Cooper was subjected to
interrogation. Identification technician Mary Kay MMcCall participated in the
interrogation, and when doubts began to arise about Cooper’s guilt, she
reexamined the prints. Upon reexamination, McCall determined that that the
prints were not a match. O’ Sullivan and Scott also agreed upon further
review that there were sufficient discrepanciesto cancel out the points of
similarity, thus excluding Cooper as a match.

Ot COIme

Cooper was released from custody nearly twenty-four tiours after tiis arrest
and was not charged with any crime related to this incident.

MName

T 3 o )
John Stoppeili

Year

1948

Tvpe of error

Erronecus identification by latent print examiner

Facts

Internal Eevenue Agent W Harold “Bucky” Greene determined that
Stoppellt’s fingerprint was on a package of hercin seized in an Oakland

raid. Greene found fourteen matching ridge characteristics. Mo other evidence
was found linking Stoppelli to the crime. On the day of the raid, Stoppell had
registered with his probation officer 3,000 miles away, but he was

nevertheless convicted of drug trafficking in an Oakland federal court.

- How error was | Stoppell’ s attorney had the print reviewed by the FEI Laboratory. The FBI
uncovered determuned the print did not match Stoppelli.
Outcome Stoppellt’ s request for a new trial was dented. President Truman cormumuted

Stoppellt’s sentence after he had served two years.

2, COMFPELLING EVIDENCE OF A POSSIELE ERRONEOUS IDENTIFICATION
BY LATENT PRINT EXAMINERS

Name David Asburvﬂ'

Year 1996

Type of error | Evidence of possible erroneous 1dentification by latent print exarniner
Facts Asbury was convicted of killing Marion Foss in 1997, At tral, the

prosecution linked Asbury to the murder by offering fingerprint evidence
from the Scottish Crimuinal Records Office identifying prints on a gift tag in
Mz Eoss’ home as Asbury’s In addition, a latent print on a candy tin in
Asbury’ s home was 1dentified as that of Ms. Ross.

How error was
uncovered

During the trial, a latent print from a door frame was identified as belonging
to Detective Shirley McEie McKie mnsisted that the identification was
erronecus, casting doubt on the reliability of the other fingerprint evidence
provided by the Scottish Criminal Records Oftice. As aresult, the
government had independent experts analyze the evidence.

Outcome

The Court of Criminal Appeal overturned Asbury’s conviction, finding that
the fingerprint evidence could not be relied upon to sustain the conviction.

See alse

Shirley McKie
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MName

Kevin Siehl*’

Year

1991

Tyvpe of error

Evidence of possible erroneous identification

Facts

S1ehl was charged with the July 1991 stabbing death of Christine Siehl, his
estranged wife, whose body was found m the bathtub. At trial, Trooper Merril
Brant testified that a latent fingerprint on the shower head matched Siehl, and
that the position of the print indicated that it was left by the murderer who was
standing outside the tub. Brant also testified that the print must have been left
within 24-36 hours of when the victirn was discovered, since ithad not yet

started to deteriorate These statements contradicted Brant’s previous
testimony at the preliminary hearing that he wasunable to determine how the
print had been made or how long it had been there Siehl’s lawyer stipulated
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How possible In 31ehl’s post-conviction proceedings, Professor Herbert Leon MacDionell, a

ErTror Was highly credentialed forensic expert, subrmitted a repart that Brant

uncovered misidentified the print and had no scientific foundation to conclude the print
was fresh.

Outcome The Third Circutt has remanded tothe district court for an evidentiary hearing
on the 15sue of whether S1ehl’strial counsel was meftective in stipulating that
the print on the shower head belonged to S1ehl.

Name Name unknown™

Year 1984

Tvpe of error

Evidence of possible erroneous identification by latent print examiner

Facts

Special Agent German reported a case of erronecus identification by an
examiner from “a small American police department in the Midwest” m 1984
The defendant, a parolee, was implicated based on latent print evidence given
at a preliminary hearmg and parole revocation hearing.

How error was | Unknown

uncovered

Outcome The defendant was released upon exposure of the rmusidentification. The
examiner was decertified upon exposure of the error, but continued to werlk as
a latent print exarminer

Name Roger Caldwell™

Year 1981

Tvpeof error | Evidence of possible erronecus identification by latent print examiners

Facts Caldwell was convicted of murder in 1978 partly based on fingerprint

evidence lifted from an envelope which linked Caldwell to the crime. Three
latent print examiners, mcluding the defendant’ s own expert, 1dentified the
print as belonging to Caldw ell

How error was

At the trial of the co-defendant (Caldwell’ s wife), forensic scientist Herbert

uncovered MacDonell and latent prmt examiners George B onebralze and Walter Rhodes
testified that Caldwell could not have been the source of the latent print.
Outcome The Minnesota Supreme Court held that Caldwell was entitled to a new trial

because the governmment’ s testimony at trial regarding the fingerprint was
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incorrect. Caldwell pled guilty in exchange for time served, but contired to
proclatm his innocence.

Name

RobertL uumis‘m

Year

1918

Tvpe of error

Evidence of possible erroneous identification by latent print examiner

Facts

Loomis was convicted n 1920 of murdering Bertha Myers during a burglary
in 1918, Two fingerprint experts testified that a latent fingerprint found on a
jewrelry box belonged to Loomis.

How error was

Loormis won a new frial, during which the prosecution admitted that Loomus

uncovered wasnct the source of the latent print and declmed to offer it into evidence.
The record does not show what led the government to this conclusion.
Outcome Lootmis was acquitted and released i 1921,

3. EERONEOUS EXCLUSIONS EY LATENT PEINT EXAMINERS

Name

Mark Miller”"

Year

2001

Tvpe of error

Erronecus exclusion by latent print examiners

Facts

ion Halloween 2001, Helen Biank was fatally shot in her Barrett Township

home. In 2005, pohce arrested Miller, Biank’s ex boytriend, based in part on
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analyzed the fingerprint for the defense and concluded the print did net
belong to Miller. His conclusion was verified by retired FEI analyst George
Wy

How error was
uncovered

Miller later pleaded guilty tothird-degree murder, saying he was playing with
the gun when it accidentally went off and shot Biank, who had rejected his
matriage proposal.

Outcome

Aczsistant Dastrict Attorney Michael Mancuso contacted the International
Assoctation for Identification (TAT), which had certified Futrell and Wynn.
After a lengthy investigation, Futrell and Wynn were found to have made a
technical error in their risidentification and were given cne-year suspensions
on their certifications. The decision is being appealed.

Name

[Names of defendants unknmrm]ﬂ

Year

1994

Tvpe of error

Erroneous exclusions by latent print examiner

Facts

In February 1994, it was deterruned that Elmer Lee Sruth, a Sergeant in the
Latent Print Section of the Los Angeles Police Departrnent and past president
ofthe Bouthern California Association of Fingerprint Officers, had testified to
erronecils exclusions in four separate cases.

How error was
uncovered

The Southern California Association of Fingerprint Officersreview of the
prints in question found all four identifications to be valid and correct.

Outcome

Smith’ s membership to the Southern California Association of Fingerprint
Officers was revoled.
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Name Andre Foreman

Year 1994

Tvpeof error | Erroneous exclusion by latent print examiner

Facts Foreman was arrested by MNew Yorlz City police for petty larceny on hay 10,

1994, The New York State Division of Criminal Justice Services ran
Forernan' s fingerprints through a computer database, which found a match
with John Breeze, who had a prior arrest for stealing the false teeth of a
homeless man, and John Freeman, who had a prior arrest for possession of

narcotics and was suspected of cormtrutting a murder in Pennsvylvania. Both
names were aliases used by Foreman. However, a fingerprint expert
conducted a visual check and determined that the prints did not match. Asa

result, Forerman was reteased because he had o prior arrests.

How error was

On July 12, 1994, Foreman was arrested on burglary charges Authortties

uncovered again ran a fingerprint check, thistime 1dentifying Foremman as a suspect in the
Pennsylvania murder and as a suspect m1 the murder of his pregnant girlfriend,
which had occurred three days earlier on July 9.

Outcome Foreman was subsequently indicted on murder charges. The ultimate
resolution of the case 15 unknown.

Narne John Orr™

Year 1929

E = v

LA

Tvpe of error

Erronecus exclusion by latent print examiner

Facts

A fingerprint was found on a piece of paper that was part of a delay
incendiary device, recovered after an arson fire m 1987 In 1982, ancther
sertes of arsons were committed. Both were in close conjunction with
conferences of arson investigators, and by comparing the lists of attendees, a
short list of suspects was created. Everyone on the list, ncluding Orr, was
cleared of suspicion when their fingerprints were compared with the evidence.

How error was

In 1991, the print was identified to rencowned Fire Captain John Orr.

uncovered Prosecutors later wrote that the state Department of Justice expert did not
knowr wiy he was unable to match the print to Crrin 1989 But the same
analyst was able to make a positive match later on, and a total of frve print
specialists determined that the print matched O’ s left ring finger.

Outcome Orr pled guilty to twenty arsons and was convicted of the murder ofthe four
people who died in the fires.

Name Paul Perveler and Kristina Cromwell™

Year 1968

Tyvpe of error

Erroneous exclusion by latent print examiners

Facts

Paul Perveler and Kristina Cromwell were accused of killing their spouses to
collect $60,000 1n life msurance. Vincent T oder, a police fingerprint
technician, testified that two fmgerprints found on beer bottles in the house
where Mrs. Cromwell’s husband was shet to death belonged to netther the
victim nor Perveler. The prosecution contended that Mr. Cromwell had been
drinking beer with his killer, but the unidentified prints indicated that
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someone else had been present. The prosecutor asked the head of the police
fingerprint detail to lock at the prints agamn. This was done, and T oder took
the stand once more and admitted that he had made an error. He said one of
the prints was Cromwell's and that the other, badly ameared, could belongto
Cromwell or someone else,

Outcome

TInlonowrn.

4. EERONEOUS FAILUEE TO EXCLUDE EY LATENT PRINT EXAMINER

Nare Christopher Malray

Year 2007

Type of error | Erronecus fatlure to exclude by latent print exarminer

Facts & Tos Angeles County shenift’s Departiment Tatent print techinician compared

a crime scene print with Malray’s fingerprints. At trial, she testified that the
latent print was of insufticient quality for comparison purposes.

How error was
uncovered

Defense expert Fenneth Moses determined that Malray was not the source of
the print, and Ms Vasquez changed her opinion in line with his conclusion,

Outcome

A qury found Malray guilty of a lesser offense. He was sentenced to 14 years.

3. FRAUDULENT TESTIMONY BEY LATENT FRINT EXAMINERS AND

FAERICATED FINGERFRINT EVIDENCE

Name

Fred van der YVyver (5outh Af ri-:a}‘ﬁ

Year

2007

Tvype of error

Fraudulent testimony by a latent fingerprint examimer

Facts

In March 2005, van der Vyver was the main suspect in the murder of'his
girlfriend, Inge Lotz Crcial evidence against him was a fingerprint
allegedly lifted from a DVD cover that was rented at a time relevant to van
der Vyver's alibi Fred van der Vyver maimntained his innocence and provided
an alibi while the Btate denied any possibility of a mistake.

How error was

Several defense experts reviewed the case and concluded that the fingerprint

uncovered carmne from a different surface, nct the DVD cover

Outcome The judge concluded that the latent print evidence did not come from a DVD
cover and found Van der Vver not guilty,

Name Alan McNamara™

Year 2003

Tvpe of error

Evidence of possibly fabricated fingerprmt evidence

Facts

McMarmara, a store owner, was arrested in October 1992 for the burglary of a
house in Rochdale, TTE. The only evidence was McNamara's thumb print,
allegedly found on a wooden jewelry box in the house owner's bedroom.
Ml amara was found suilty and sentenced to two and a half vears in prisor.

How error was
uncovered

At trial, defense exarminers Allan Bayle and Pat Wertheim had testified that
although the print belonged to MMcMamara, it showed no evidence of wood
grain, and had been lifted off a smooth curved surface, such asa vase, which
could hav e been touched by Mcllamara innocently during his day to day
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business. In Novermber 2003, Mclamara won the right to appeal his
conviction. In December 2004, the appeal was heard and McNamara's
conviction was affirmed. McNamara anticipates taking the case tothe
Criminal Case Review Cormrmission, an independent body set up by the
coverniment to look at alleged cases of miscarriage of justice

Outcome McMNamara was jatled for 30 months. Allan Bayle resigned his posttion with
Scotland Yard sothathe could testify in McNamara's defense. Journalists
inw estigating McMNamara’s case uncovered two errors by the same agency.

See alvo Stephen Wallace

Name Numerous defendants (W1 State Police Crime Lal::-}ﬂ

Year 2001

1vypeol error

Fraudulent testimony by latent print exatminer

Facts

Jack R Patterson was charged with three counts of misconduct for performing
cursory exarninations of evidence for fingerprints and then lying on reports
clamming he performed sophisticated tests Patterson had spent 25 years with
the Milwaulkee Police Department examinmng fingerprints, followed by five
vears at the State Crime Lab aratory.

How the error
Was umcovered

During arandom qualiby-control exam of evidence processed by Patterson, his
superiors at the lab determined that his notes misrepresented the procedures

hewas actually following when he analyzed evidence, according to the

Foar = S = = Y

law enforcement agencies of the situation and began reworling cases that he
had handled, if the agencies sorequested.

comnlamt  Afterthe discrenancies were found the lahoratory notified ares
P cHEcrepancies were founa, the - aboratory ROt Eed-ared

Outcome Patterson recerved five years probation and 500 hours community service.
Evidence was re-examined in 210 cases, revealing that Patterson failed to
examine 345 fingerprints, 31 palm prints, and 34 mmpressions.

Name Humerous defendants (Texas Dept. of Fublic Sal‘ei:}r)‘ilj

Year 2000

Tvpe of error

Fraudulent reports by latent print examiner

Facts

In Decernber 2000, Diana Boyd Meonaghan was indicted on 13 counts of
falsifying fingerprint reports on evidence she never tested.

How error was | Unclear.

uncovered

Outcome Monaghan pled guilty and recemved 5 years probation. Eeferring to the
Department of Public Safety crime laboratory, the grand jury called for an
v estigation into “what appears to be a total lack of supervision and
managerial oversight in one of the most important crime-fighting offices
within the state of Texas”

Name Numerous Defendants, New York State Police™

Year 1997

Tvpeof error

Fabricated fingerprint evidence

Facts

21 investigators who worked in the identification unit of the New Tork State
Folice were charged with fabricating evidence inmore than two dozen cases,

H-15




including burglares and homicides. Troopers would take a fingerprint from a
police station booking card or an object the suspect touched, and claim the
fingerprint was discovered at a crime scene

How error was

The scandal came to light n the surmmer of 1992 when state police learned

uncovered that one of the inv estigators had adrutted to fabricating fingerprints while
interviewing for a job with the Central Intelligence Agency in 1991

Outcome Fwe ofthe six officers were convicted of fabricating evidence.

Name Gene Bibbins®

Year 1987

Tvpe of error

Fraudulent testimony by latent print examiner

Facts

Bibbmswas convicted of aggravated rape and aggravated robbery in 1987 and

senteniced to life m prison. Attrial, a fingerprint examiner from the Eaton
Rouge Police Departrnent testified that the fingerprints from the crime scene
were unidentifiable and that she had checked those findings with the state
crime lab, which had reached the same conclusion In fact, however, a repaort
by the state crime lab excluded Bibbins as the source of the fingerprints.

How error was

In March 2003, post-conviction testing of DNA evidence confirmed that

uncovered Bibbins could not have been the perpetrator,
Outcome Bibbins was exonerated and released from prison.
armp ¥ prmeRaw Caple P
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Year 1977

Tvpe of error

Fraudulent testimony by latent print examiner

Facts

Cook was convicted and sentenced to death for the murder of Linda Jo
Edwards, a 21-year-old secretary. A fingerprint found on the outside of a
sliding glass door at Edwards” apartment was 1dentified as Coolt’s. The
fingerprint expert testified at trial that the print was twelve hours old, placing
Cook m the apartment at the time of the murder,

How error was

The fingerprint expert later admutted that it was mpossibleto datea

uncovered fingerprint, and said that prosecutors pressured him to give false testimony.

Outcome The Texas Court of Crirninal Appeals cverturned Cook’s conviction, Cook
was released from prison after pleading no contest to a time-served sentence.

Name Ricky Dale Smith™*

Year 1976

Tvpe of error

Fabricated fingerprint evidence

Facts

Police sent copies of latent fingerprints from an armed robbery in Traverse
City to Detective Dale Fose for comparison with the known fingerprints of
Srmth and ancther suspect, Jack Lown. Rose reported that the fingerprints
matched those of both suspects. Sruth pled guilty and was convicted.

How error was
uncovered

Sometime after June 16, 1976, the Traverse City police became aware that
Detective Rose had been intentionally falsifymg evidence in cases. The
fingerprint evidence concerning Smith was recheclked with the Michigan State
Police, who found that Rose had lied about the matching of Smith’s printsto
those found at the robbery.
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Outcome Srmith appealed his conviction. The appeals court affirmed the conviction on
the basis of Srith’s confession.

Name William DePalma™

Year 1974

Tvpe of error

Fabricated fingerprint evidence

Facts

DePalma was convicted m federal court on charges of robbing the Mercury
Savings and Loan in Buena Park, CA. Sergeant Balleen, an Identification
Officer for the Buena Park Police Departmnent, testified that he identified a

latent Tingerprint trom the banl counter as the Hingerprint of DePalma. An
FEI latent print examiner also testified that the lifted fingerprint matched
DePalma’ s fingerprint. DePalma was sentenced to 15 vears in prison.

HOW ETTOY Was

Authorities agreed to re-exammine the evidence it DePalma’s case after

uncovered Sergeant Baklken was indicted in a separate matter for perpury and proftering
false evidence

Outcome The FBI concluded that the latent fingerprmt had been fabricated by Bakken,
using a photocopy of DePalma’s fingerprint. As a result, DePalma’s
conviction was vacated in February 1974 and he was released from prisor.

Name Dennis Stafford and Michael Luvagliu‘“'

Year 1967

Tvpeof error—| Fraudulent testimony

Facts Stafford and Luvaglio were convicted for the murder of Angus Sibbet in

1967, Fingerprints were found in the Jaguar m which Sibbet’s body was
discovered. They did nct match Sibbet, Stafford, or Luvaglio, and were
consistent with two other men dragging Sibbet’ sbody on to the back seat of
the carwhere it was found. At the trial, it was claimed that these fingerprints
were 5o smdeed as tobe unidentifiable.

How error was

Among the unused evidence, Luvaglo discovered a statement from a

uncovered fingerprint expert, Chief Inspector Sams, saying that some of the fingerprints
were indeed clear enough for identification purposes,
Outcome Luvaglio believed that DINA could be obtained from the fingerprints. But the

evidence had been destroyed after a failed appeal in 1573 on the instructions
of Chief Inspector Fonald Eell, the officer in charge of the case.

6. FINGERPRINT COMPUTER SYSTEM ERREORS

MName

Jeremy Bryan Janes®

Year

2004

Tyvpe of error

Fingerprint computer system error

Facts

Jones, using the name John Paul Chapman, was arrested multiple times for
minor offenses in Georgia. The FBI s computerized fingerprint checls failed
to match his prints to his real name and the associated 2000 warrant for him
for rape, sodomy and jumping bail in Oklahoma Jones was released, and a
new file in the FBI database was created for “Chaprnan ™ Jones was arrested
again for methamphetamine possession, but the FBI camputers again failed to
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match his prints to his real name and he was again released.

How error was

Jones, still going by the name Chaprmarn, was arrested as a suspect in a

uncovered homicide in Mobile County, Alabama. When officials alerted other
Jurisdicticons to the crime, they discovered that the real John Paul Chapman
was ina Missourt prison Mobile County officials determined Jones' s true
identity and asked the FBI to review its database

Outcome The FEI discovered s error, and recognized that the computerized system
had failed to identify the fingerprint match

Name Manny G. Rojas™

Year 2001, 2005

Tvpe of error

Fingerprint computer systern error

Facts

Rojaswas arrested in 2005 by the Bayonne Police Department for not having
proper ID for his reduced fare ticket. During a warrant checl:, police
concluded that Rojas was Emannuel “danny™ Rojas, who used the same
Soctal Becurtty number and date of birth and was wanted in South Florida for
Jumping bail on a narcotics case. Rojas (the one arrested) said he left his
Soctal Becurtty card and I documents at an ex-girlfriend’ s almost ten years
prior and never retriev ed themn, and suspected they were used to steal his
identity. When Rojas was taken to police headquarters, the Police Chief said

that his fingerprints were sent through ther database, and came back asa

L -1- L 11 = o
TIELCTT LI TSIV

How error was

.8, Marshals conducted a print comparison that showed the prints did neot

uncovered actually match, and Rojas was released.

Outcome Fojaswas jatled for two days in 2001 and four days m 2005,
Name Hector Roman™

Year 1995

Tvpe of error

Fingerprint computer systern error and erroneous exclusion

Facts

“When Eoman was arrested on Movember 8 for stealing the car of Marguente
Curtin, the New York fingerprint identification systemn listed it as hus first
arrest, and he was released The system failed to match Roman’s prints to his
prior arrests that were listed under another name.

How error was

Foman was arrested subsequently on Novermnber 21 for the murder of

uncovered Margnerite Curtin. Officials then realized he had been erronecusly released
after the Movemnber 8th arrest.
Qutcome Mareuertte Curtin was killed in her horme on November 20 or 21,

! Joel Rubin, LAPD blames faulty fingerprint analysis for erroneous accusations, Los Angeles
Times, Oct 17, 2008, articles latimes com/2008/0ct/ 17/ local/me-fingerprints1 7, PR Web,
Veteran Criminal Defense Attorney Bruce M. Kavfnan of Kavfiman, Kapnan & Miller LLP
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