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Questions Presented

1. Whether the trial court erred when it ruled that N.C. Gen. Stat. § 15A-284.52, the Eyewitness Identification Reform Act, does not apply to show-ups or to out-of-court identification near or on-scene.

2. Whether the trial court erred when it denied Mr. Rawls’s Motion to Suppress on the grounds that N.C. Gen. Stat. § 15A-284.52 does not apply to show-ups.

3. Whether the trial court erred when it denied Mr. Rawls’s motion to suppress, because the pretrial identification procedure was so impermissibly suggestive that there is a substantial likelihood of irreparable misidentification.
4. Whether the trial court erred when it overruled Mr. Rawls’s objection to Mrs. Smith’s in-court identification of him, because it was tainted by the improper pretrial identification and inherently incredible. 

Statement of the Case

Mr. Rawls was tried on charges of (1) breaking and entering, (2) attempted larceny pursuant to felony breaking and entering, (3) injury to real property and (4) felony conspiracy charges. The jury trial was held during the 6 April 2009 Criminal Session of Guilford County Superior Court with the Honorable James E. Hardin, Judge presiding. (T. p. 1.) Mr. Rawls moved pretrial to suppress identification. (R. pp. 6–10.) During the trial, he objected to the identification testimony and the judge conducted a voir dire hearing. (T. p. 50, line 24–p. 51, line 4.) 

At the close of the State’s evidence, Judge Hardin dismissed the charges of larceny and attempted larceny. (T. p. 3, line 22–p. 4, line 3.) On 8 April 2009, the jury found Mr. Rawls guilty of felony breaking or entering and not guilty of injury to real property or conspiracy. (R. p. 12; T. p. 198, lines 4–1-.) Mr. Rawls had one point for prior Class 1 Misdemeanors, and was a Prior Record Level II. (R. pp. 13–14.) Judge Hardin sentenced him to 8–10 months in the Department of Corrections, suspended for 36 months with supervised probation. Judge Hardin also ordered restitution and court costs. (R. pp. 17–20.)

Mr. Rawls appealed in open court after sentencing. (T. p. 215, lines 5–7.) The transcript was timely delivered. The Record was settled on 28 July 2009 (R. p. 26; sic August), filed in the Court of Appeals on 6 August 2009, and docketed on 13 August 2009. (R. p. 1.) The Clerk mailed the printed Record on 19 August 2009.

Grounds for Appellate Review

The jury verdict and sentencing constitute a final judgment in Superior Court. Appellate review is authorized by N.C. Gen. Stat. § 7A-27 (2009). 

Statement of the Facts

Trial

Mr. Rawls did not present any evidence. The following statement reflects the evidence presented by the State.

The morning of 29 September 2008, Linette Smith was in her bedroom when she heard a noise elsewhere in the house. (T. p. 42, line 20–p. 43, line 11.) She checked the kitchen and found nothing. Then, she went into the living room. There, she saw two young men. (T. p. 43, lines 11–21 and p. 80, lines 15–18.) Her back door had been kicked in. (T. p. 45, lines 6–7.) A third young man stood just outside the door on the patio. (T. p. 81, lines 4–9 and p. 83, line 23–p. 84, line 4.) Mrs. Smith yelled, “What the hell?” and all three ran. (T. p. 44, line 17 and p. 80, lines 17–22.) From her back yard, Mrs. Smith watched them run down a path leading to a nearby apartment complex. (T. p. 46, lines 14–22.) 

Mrs. Smith called 911 and the police arrived within five minutes. (T. p. 46, line 25–p. 47, line 15.) Canine Officer S.J. Langholz responded first. (T. P. 94, line 6–p. 95, line 13.) Mrs. Smith pointed out the path where she’d seen the three young men run. (T. p. 44, line 22 and p. 95, lines 18–22.) Officer Langholz related Mrs. Smith’s description of the suspects and their apparent travel direction over the radio. He then went down the path with his tracking dog, Jake. (T. p. 48, lines 4–17; p. 99, line 4–p. 100, line 6; p. 102, lines 4–6; and p. 103, lines 4–8.) 

Greensboro Detective Eric Miller also responded to the call. (T. p. 114, line 17–p. 15, line 23.) As he approached Mrs. Smith’s street, he heard Officer Langholz’s broadcast about the direction of travel. The detective headed to the Cinnamon Ridge Apartments. (T. p. 115, line 23–p. 116, line 4.) The radio broadcast described the suspects as “black males, [wearing] white tee-shirts and khaki pants.” (T. p. 116, lines 21–22 and p. 117, lines 5–6.) As he drove through the apartment complex, Detective Miller saw three young men. One was Mr. Rawls. He was walking toward the breezeway of building 16 where a second young man sat on the steps. The third young man stood nearby. Mr. Rawls wore a gray hooded sweatshirt and light-colored pants. The other two wore white tee-shirts. One wore jeans and one wore khaki pants. (T. p. 117, lines 10–p. 118, line 1.) Detective Miller parked in front of the building and notified other officers. He approached the young men in the breezeway and called to the third person, who came over to the officer. (T. p. 118, lines 4–17.) Other officers arrived and Detective Miller went to speak with one young man’s mother. (T. p. 118, line 24–p. 119, line 1.)

Meanwhile, Officer Langholz’s dog Jake tracked down a “well-worn path” to Cinnamon Ridge apartments and then to one of the apartment buildings. (T. p. 103, line 25–p. 104, line 2.) There, he picked up a blue duffel bag in his mouth and shook it. (T. p. 104, lines 8–17.) At that point, Officer Langholz learned via the radio that Detective Miller had three subjects in a building breezeway. (T. p. 104, line 25–p. 105, line 1.) He allowed Jake to continue tracking. Jake led him into the hallway where Officer Miller was speaking with the three young men. (T. p. 106, lines 3–7.) 

Officer Miranda Key Lone also responded to Cinnamon Ridge that night.  (T. p. 129, line 1–p. 130, line 25.) With other officers already on scene, Officer Lone was sent to speak with Mrs. Smith at her home. Mrs. Smith showed her the damaged door and told her nothing had been taken. (T. p. 131, lines 3–24.) At her corporal’s request, Officer Lone asked Mrs. Smith to come to Cinnamon Ridge Apartments for a show-up identification, saying “they think they found the guy.” (T. p. 49, line 20.) Mrs. Smith and her husband rode in the officer’s back seat to the apartments. Initially, they remained in the car, but Mrs. Smith could not see clearly. She got out of the car and approached the three young men. She then identified two of them as persons who were in her house. Mr. Rawls was one of the two identified. (T. p. 49, lines 19–22; p. 132, lines 12–13; p. 133, line 17–p. 134, line 13.) Mrs. Smith testified that she identified Mr. Rawls by his face and the others by their clothes and hair. (T. p. 76, lines 10–18.) Mrs. Smith said when in her home, Mr. Rawls was wearing a white tee-shirt and gray jogging pants. When Mrs. Smith identified Mr. Rawls, he was not wearing a white tee-shirt, but a hoody and gray jogging pants. (T. p. 77, lines 15–18 and p. 88, lines 18–19.) 

Mr. Rawls and the others were arrested. Detective W.A. Morton interviewed Mr. Rawls that evening. After waiving his Miranda rights, Mr. Rawls said he had not broken into anyone’s house or tried to break in to anyone’s home. He had not been with the other subjects earlier that day. He had gone to a friend’s shortly before his arrest. The friend was not home and Mr. Rawls returned to the apartment complex where he encountered Detective Miller. (T. p. 145, line 7–p. 147, line 10.) 

Motion to Suppress Identification
Before trial, Mr. Rawls moved to suppress Mrs. Smith’s identification. (R. pp. 6–10.) When the testimony reached her out-of-court identification, Judge Hardin conducted a voir dire hearing on the motion. (T. p. 50, line 24–p. 51, line 4.) 

Greensboro Police Officer Eric Miller responded to the dispatch arising from Mrs. Smith’s 911 call. (T. p. 60, line 17–p. 61, line 17.) He located possible suspects. (T. p. 61, lines 22–24.)  Greensboro Police Officer Miranda Key Lone also responded. She went to Mrs. Smith’s home and told her there were possible suspects matching her description. (T. p. 62, lines 22–24.) She drove Mrs. Smith and her husband to the nearby apartment building. (T. p. 63, lines 14–16.) Mrs. Smith got out of the car and identified Mr. Rawls. (T. p. 63, lines 16–21.)  

The man Mrs. Smith identified as Mr. Rawls was wearing a white shirt and grey jogging pants when she encountered him in her living room. (T. p. 44, lines 12–13.) When Mrs. Smith identified him at the nearby apartments, he wore grey jogging pants and a hoody, not a white tee shirt. (T. p. 51 line 17– p. 53, line 21 and p. 59, lines 3–14.) None of the men in her house wore hoodies. (T. p. 57, lines 17–20.) 

The trial court denied the motion to suppress. (T. p. 74, lines 7–15.)

Argument

I. The trial court erred when it ruled that N.C. Gen. Stat. § 15A-284.52, the Eyewitness Identification Reform Act, does not apply to show-ups or to out-of-court identification near or on-scene. The express terms of the statute as well as the legislative intent show that the Act is intended to and does apply to show-up identification procedures. AND

II. The trial court erred when it denied Mr. Rawls’s Motion to Suppress on the grounds that N.C. Gen. Stat. § 15A-284.52 does not apply to show-ups. The express terms of the statute as well as the legislative intent show that the Act is intended to and does apply to show-up identification procedures.

Assignments of Error No. 2 & 3 
R. p. 25

A. Standard of Review

Mr. Rawls asserts the trial court committed an error of law in limiting the scope of the Eyewitness Reform Act. A de novo standard of review applies. Craven Reg'l Med. Auth. v. N.C. Dep't. of Health and Human Servs., 176 N.C. App. 46, 51, 625 S.E.2d 837, 840 (2006) TA \l "Craven Reg'l Med. Auth. v. N.C. Dep't. of Health and Human Servs., 176 N.C. App. 46, 625 S.E.2d 837 (2006)" \s "Craven Reg'l Med. Auth. v. N.C. Dep't. of Health and Human Servs., 176 N.C. App. 46, 625 S.E.2d 837 (2006)" \c 1 .

B. Legal Analysis
1. North Carolina’s Eyewitness Identification Reform Act was in effect at the time of this alleged offense.

The North Carolina legislature recently enacted the Eyewitness Identification Reform Act (“the Act”) to improve procedures for eyewitness identification of suspects, solve crimes, convict guilty persons, and exonerate the innocent. N.C. Gen. Stat. § 15A-284.51 (2009) TA \l "N.C. Gen. Stat. § 15A-284.51 (2009)" \s "N.C. Gen. Stat. § 15A-284.51 (2009)" \c 2 . The act applies to offenses committed on or after 1 March 2008. The offense in this case occurred on 29 September 2008. (R. pp. 2–4.) Thus, if show-ups are covered by the Act, the officers should have complied with the Act’s procedures.

2. The Eyewitness Identification Reform Act covers show-ups.

The Act establishes procedures required for lineups conducted by law enforcement officers. N.C. Gen. Stat. § 15A-284.52(b) (2009) TA \l "N.C. Gen. Stat. § 15A-284.52 (2009)" \s "N.C. Gen. Stat. § 15A-284.52 (2009)" \c 2 . Traditionally, show-ups, like the one in this case, have been distinguished from lineups. A show-up was defined as “the practice of showing suspects singly to witnesses for purposes of identification.” State v. Turner, 305 N.C. 356, 364, 289 S.E.2d 368, 373 (1982) TA \l "State v. Turner, 305 N.C. 356, 289 S.E.2d 368 (1982)" \s "State v. Turner, 305 N.C. 356, 289 S.E.2d 368 (1982)" \c 1 . Black’s Law Dictionary TA \l "Black’s Law Dictionary (Pocket ed. 1996) " \s "Black’s Law Dictionary (Pocket ed. 1996) " \c 5  provides that “unlike a lineup, a show-up is a one-on-one confrontation.” Id. (Pocket ed. 1996) at 578. But the Eyewitness Identification Reform Act does not distinguish between show-ups and lineups. The Act’s definition of lineup is broad enough to cover show-ups. The Act defines live lineup as “[a] procedure in which a group of people is displayed to an eyewitness for the purpose of determining if the eyewitness is able to identify the perpetrator of a crime.” N.C. Gen. Stat. § 15A-284.52 TA \s "N.C. Gen. Stat. § 15A-284.52 (2009)" (a)(6). This definition covers the show-up in Mr. Rawls’s case.

During the investigation that night, officers encountered Mr. Rawls and two other young men at the Cinnamon Apartments. At the time, Officer Lone was speaking with Mrs. Smith at her home. She received a call to bring Mrs. Smith for a show-up at the apartments. Officer Lone told Mrs. Smith “they think they found the guy” (T. p. 49, line 20) and Mrs. Smith agreed to go with her. At the apartments, Mrs. Smith got out of the car and walked toward the men before identifying Mr. Rawls. The circumstances of her identification comport with the Act’s definition of live lineup. Mrs. Smith was an eyewitness and a group of people was displayed to her. The purpose of the display and her encounter was to determine “if the eyewitness is able to identify the perpetrator of a crime.” N.C. Gen. Stat. § 15A-284.52 TA \s "N.C. Gen. Stat. § 15A-284.52 (2009)" (a)(6). Under the statutory definition, the Act applied to Mrs. Smith’s identification. Therefore, the officers should have complied with the Act’s procedures.

3. The identification procedure in this case did not comply with the Eyewitness Reform Identification Act.

To fulfill its purposes, the Act establishes specific eyewitness identification procedures. Id. (b). TA \s "N.C. Gen. Stat. § 15A-284.52 (2009)"  Some apply only to photo lineups and are not relevant here. Officers must tell the eyewitness that the perpetrator may not be in the lineup, that the officer does not know the suspect’s identity, that the witness should not feel compelled to identify someone, that excluding innocent persons is as important as identifying the perpetrator, and that the investigation will continue in any event. Id. Mrs. Smith was told none of these things. Rather, Officer Lone told her, “They think they found the guy.” (T. p. 49, line 20.) This statement encourages the sort of misidentification the Act seeks to address. The officers also did not abide by the Act’s requirement that they present the suspects individually, one at a time, for possible identification. Id. 
4. The trial court erred when it did not apply the Act’s remedies for the officers’ non-compliance.

The Eyewitness Identification Reform Act sets forth three remedies for violating its procedures. First, the court may consider the failure to comply in ruling on a Motion to Suppress. Second, if otherwise admissible, evidence of the failure to comply may be offered to support claims of misidentification. Third, if evidence of noncompliance is admitted, the court may instruct the that it may consider the evidence when determining eyewitness reliability. Id. (d) TA \s "N.C. Gen. Stat. § 15A-284.52 (2009)" . 

In the present case, the trial court applied none of the remedies, because it held that the Act did not apply to show-ups. Because the Act’s definition of live lineup does cover show-ups, the trial court erred. Mr. Rawls was harmed when he was deprived of the court’s consideration of this factor in ruling on his Motion to Suppress. The ruling also deprived Mr. Rawls of the opportunity to present evidence of the non-compliance to the jury for consideration of eyewitness credibility. Therefore, Mr. Rawls is entitled to have the judgment set aside and the case remanded for retrial or dismissal.

III. The trial court erred when it denied Mr. Rawls’s motion to suppress. The pretrial identification procedure was so impermissibly suggestive that there was a substantial likelihood of irreparable misidentification. The ruling violated Mr. Rawls’s due process rights under the fourteenth amendment to the United States Constitution and Article I, § 19 of the North Carolina Constitution.
Assignment of Error No. 4
R. p. 25

A. Standard of Review

No written order was entered on the Motion to Suppress. This court reviews the trial court’s conclusions of law that the identifications were admissible de novo.  State v. Campbell, 188 N.C. App. 701, 704, 656 S.E.2d 721, 724 (2008) TA \l "State v. Campbell, 188 N.C. App. 701, 656 S.E.2d 721 (2008)" \s "State v. Campbell, 188 N.C. App. 701, 656 S.E.2d 721 (2008)" \c 1 , citing State v. Pickard, 178 N.C. App. 330, 334, 631 S.E.2d 203, 206 (2006) TA \l "State v. Pickard, 178 N.C. App. 330, 631 S.E.2d 203 (2006)" \s "State v. Pickard, 178 N.C. App. 330, 631 S.E.2d 203 (2006)" \c 1 .
B. Legal Analysis

1. A two-part test applies to determine whether a show-up identification is impermissible suggestive. 

Courts must ask two questions in determining whether identification procedures violated the defendant’s due process rights so that a motion to suppress should be granted. First, were the procedures involved impermissibly suggestive? Second, did the impermissibly suggestive procedures create a substantial likelihood of irreparable misidentification? State v. Rogers TA \s "State v. Rogers, 355 N.C. 420, 562 S.E.2d 859 (2002)" , 355 N.C. 420, 432, 562 S.E.2d 859, 868 (2002). The court must apply the questions in light of the totality of the circumstances.  Id., 355 N.C. 420, 432, 562 S.E.2d 859, 868 (2002) TA \l "State v. Rogers, 355 N.C. 420, 562 S.E.2d 859 (2002)" \s "State v. Rogers, 355 N.C. 420, 562 S.E.2d 859 (2002)" \c 1 .

2. Show-up identifications are not per se violations of due process rights.
Both the North Carolina Supreme Court and the United States Supreme Court have recognized that show-up identifications may be inherently suggestive. Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967) TA \l "Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967)" \s "Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967)" \c 1  and State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1980) TA \l "State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1980)" \s "State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1980)" \c 1 . Witnesses are naturally inclined to assume that the police suspect the person being shown of committing the crime being investigated. Id. and State v. Matthews, 295 N.C. 265, 245 S.E.2d 727 (1978), cert. denied, 439 U.S. 1128, 99 S.Ct. 1046, 59 L.Ed.2d 90 (1979) TA \l "State v. Matthews, 295 N.C. 265, 245 S.E.2d 727 (1978), cert. denied, 439 U.S. 1128, 99 S.Ct. 1046, 59 L.Ed.2d 90 (1979)" \s "State v. Matthews, 295 N.C. 265, 245 S.E.2d 727 (1978), cert. denied, 439 U.S. 1128, 99 S.Ct. 1046, 59 L.Ed.2d 90 (1979)" \c 1 . Nevertheless, pretrial show-ups are not per se violations of the due process rights. 

The court must consider the totality of the circumstances to determine whether the identification possesses sufficient indicia of reliability. “Reliability is the linchpin” in determining admissibility. State v. Turner, 305 N.C. 356, 364-365, 289 S.E.2d 368, 373 - 374 (1982) TA \l "State v. Turner, 305 N.C. 356, 289 S.E.2d 368 (1982)" \s "State v. Turner, 305 N.C. 356, 289 S.E.2d 368 (1982)" \c 1 , quoting Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 2253, 53 L.Ed.2d 140 (1977) TA \l "Manson v. Brathwaite, 432 U.S. 98, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977)" \s "Manson v. Brathwaite, 432 U.S. 98, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977)" \c 1  The Turner court said several factors should be considered, including:

opportunity of the witness to view the criminal at the time of the crime, the witness' degree of attention, the accuracy of his prior description of the criminal, the level of certainty demonstrated at the confrontation, and the time between the crime and the confrontation. Against these factors is to be weighed the corrupting effect of the suggestive identification itself.
Id.

Applying these factors to the present case, the trial court erred by denying the motion to suppress.
3. The circumstances in this case show an impermissibly suggestive identification procedure that created a substantial likelihood of irreparable misidentification.

Our courts have considered the totality of the circumstances in a number of cases. The results depend upon the specific facts. In State v. Turner, 305 N.C. 356, 289 S.E.2d 368 (1982) TA \s "State v. Turner, 305 N.C. 356, 289 S.E.2d 368 (1982)" , the defendant moved to suppress eyewitness identification of two eyewitnesses. The Supreme Court held that both identifications were admissible. The defendant had been charged in connection with a break-in at the victims’ home, where they lived with their mother. In its holding, the court considered the eyewitness’ prior knowledge of and familiarity with the defendant, their neighbor; the opportunity of one eyewitness to see the defendant clearly in the light as he passed by to jump out the window; the short time lapse between the crime and the identification; and the lack of hesitation in identifying the defendant. Id.

The Supreme Court concluded the opposite in State v. Miller, 270 N.C. 726, 154 S.E.2d 902 (1967) TA \l "State v. Miller, 270 N.C. 726, 154 S.E.2d 902 (1967)" \s "State v. Miller, 270 N.C. 726, 154 S.E.2d 902 (1967)" \c 1 . In Miller, the Supreme Court held that the physical conditions proven by the State’s evidence showed that the eyewitness did not have ample opportunity to see the perpetrator. A subsequent line-up created a substantial likelihood of misidentification. Although the present case involves a motion to suppress and not a motion to dismiss, the same considerations apply.

This case, like most eyewitness cases, is unique. But its facts are closer to Miller than to Turner and the motion should have been granted. First, Mrs. Smith testified that she had never seen Mr. Rawls before and did not know him. (T. p. 54, lines 12–15.) In Turner, the court considered that the eyewitnesses were familiar with the defendant. In Miller, the fact that the defendant was a stranger to the eyewitness was considered by the court. Second, the brief time Mrs. Smith had to see the young men in her living room is similar to the brief observation periods in both Miller and Turner, and not determinative. Mrs. Smith entered her living room, yelled “what the hell,” and seeing her, the men ran out. (T. p. 44, line 17.) Mrs. Smith testified that she and the first intruder looked straight at each other. She identified this first intruder as Mr. Rawls. Their direct contact does not, however, change the fact that she had an extremely brief time to observe the young man. Based on her testimony, her observation occurred in the time it took her to yell immediately upon encountering the young men, at which point, they instantly ran. Based on the State’s evidence, the time could not have been more than a few seconds. In addition, when Mrs. Smith identified Mr. Rawls less than fifteen minutes later, his clothes did not fit her description of the intruders. (T. p. 53, lines 10–16.) 

Perhaps most critical on these facts is the impermissible suggestive statement by Officer Lone that “they think they found the guy.” (T. p. 49, line 20.) This statement suggests that the person shown to Mrs. Smith would be the individual who broke into her home. This statement bears a heavy weight in considering whether the procedures were impermissibly suggestive and created a substantial likelihood of irreparable misidentification. 

Mrs. Smith may have felt certain that Mr. Rawls was the perpetrator, but certainty is no guarantee that she is not mistaken. North Carolinians have learned that eyewitness certainty does not guarantee accuracy. Recent illustrative cases include those of Darryl Hunt, Ronald Cotton, and several others wrongfully convicted by the testimony of confident but mistaken eyewitnesses.

Considering all the circumstances of this case, the trial court erred when it denied Mr. Rawls’s motion to suppress. 
IV. The trial court erred when it overruled Mr. Rawls’s objection to Mrs. Smith’s in-court identification. The identification was tainted by the improper pretrial identification and inherently incredible.
Assignment of Error No. 5
R. p. 25

A. Standard of Review

The trial court did not enter a written order or make formal findings of fact on Mr. Rawls’s objection to the in-court identification. The conclusion that the identification was admissible is a conclusion of law fully reviewable on appeal. State v. Sinapi, 359 N.C. 394, 398, 610 S.E.2d 362, 365 (2005). TA \l "State v. Sinapi, 359 N.C. 394, 610 S.E.2d 362 (2005)" \s "State v. Sinapi, 359 N.C. 394, 610 S.E.2d 362 (2005)" \c 1 
B. Legal Analysis

1. An in-court identification must be suppressed if it is inherently incredible and not independent of a tainted pretrial identification.

Our Courts have applied the Rogers TA \s "State v. Rogers, 355 N.C. 420, 562 S.E.2d 859 (2002)"  two-part test to in-court identification as well as pretrial identification. When the case involves an improper pretrial identification, as in the show-up here, the in-court identification must be shown to be of an independent origin. State v. Henderson, 285 N.C. 1, 203 S.E.2d 10 (1974) TA \l "State v. Henderson, 285 N.C. 1, 203 S.E.2d 10 (1974)" \s "State v. Henderson, 285 N.C. 1, 203 S.E.2d 10 (1974)" \c 1  and State v. Headen, 295 N.C. 437, 439, 245 S.E.2d 706, 708 (1978) TA \l "State v. Headen, 295 N.C. 437, 245 S.E.2d 706 (1978)" \s "State v. Headen, 295 N.C. 437, 245 S.E.2d 706 (1978)" \c 1 . If, as in this case, there is no disputed evidence about the conditions of the witness’s observation, the in-court identification must be suppressed if it “is inherently incredible because of the undisputed facts ... as to the physical conditions under which the alleged observation occurred[.]” State v. Tuck, 173 N.C. App. 61, 70, 618 S.E.2d 265, 272 (2005) TA \l "State v. Tuck, 173 N.C. App. 61, 618 S.E.2d 265 (2005)" \s "State v. Tuck, 173 N.C. App. 61, 618 S.E.2d 265 (2005)" \c 1 . (Internal citations omitted.)
2. Mrs. Smith’s in-court identification was not shown to be of independent origin and was inherently incredible. 

As discussed above, admitting Mrs. Smith’s pretrial identification violated Mr. Rawls’s due process rights. Her in-court identification must be shown to be of an independent origin. Factors to consider in determining the independent origin of an in-court identification include:

[T]he opportunity of the witness to view the criminal at the time of the crime, the witness' degree of attention, the accuracy of the witness' prior description of the criminal, the level of certainty demonstrated by the witness at the confrontation, and the length of time between the crime and the confrontation. 

State v. Riggs, 62 N.C. App. 111, 114, 302 S.E.2d 315, 317 (1983) TA \l "State v. Riggs, 62 N.C. App. 111, 302 S.E.2d 315 (1983)" \s "State v. Riggs, 62 N.C. App. 111, 302 S.E.2d 315 (1983)" \c 1 , quoting State v. Yancey, 291 N.C. 656, 661, 231 S.E.2d 637, 641 (1977) TA \l "State v. Yancey, 291 N.C. 656, 231 S.E.2d 637 (1977)" \s "State v. Yancey, 291 N.C. 656, 231 S.E.2d 637 (1977)" \c 1 , and Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972) TA \l "Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972)" \s "Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972)" \c 1 .

Mrs. Smith had an extremely brief time to view the perpetrators in her home. She entered the living room, yelled, and they ran. (T. p. 44, line 17 and p. 80, lines 17–22.) Her observation of the perpetrator was direct, since she was looking at his face, but it was fleeting. Mrs. Smith had time for no more than a glance, albeit face-to-face. Her prior description did not match Mr. Rawls as he was found that night. Less than fifteen minutes after the break-in, he wore clothing that differed from the perpetrator’s clothing described by Mrs. Smith. (T. p. 53, lines 10–16.)

Mrs. Smith’s in-court identification was tainted by the improper pre-trial identification and not shown to be of an independent origin. Therefore, the trial court erred when it overruled Mr. Rawls’s objection. 

Conclusion

Wherefore, Mr. Rawls prays this Court: 

1. Hold that the trial court erred when it denied his Motion to Suppress;

2. Hold that the trial court erred when it ruled that the Eyewitness Identification Reform Act does not apply to show-ups;

3. Hold that the trial court erred when it overruled his objections to Mrs. Smith’s in-court identification, because the identification was tainted; 

4. Vacate the conviction and sentencing;

5. Grant him such other and further relief as the Court deems just and proper.

This the 18th day of September 2009. 
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