STATE OF NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE

COUNTY OF [COUNTY]



DISTRICT COURT DIVISION








FILE NO 
STATE OF NORTH CAROLINA

vs.
EX PARTE MOTION FOR DECLARATION OF INDIGENCY 
,






 


Defendant.

NOW COMES the Defendant, by and through his attorney, [Attorney Name], and moves this Court pursuant to Article 36 of Chapter 7A of the North Carolina General Statutes for an Order finding the Defendant indigent so that the Defendant may employ the services of a of a [private investigator/expert].  In support of this Motion, the Defendant shows the Court the following:

1.
The Defendant is charged with [Offense] having an alleged offense date of [Date].  
2.
The Defendant was arrested on [Date] [if Defendant is in custody under bond, state as such.]
3.
[If Defendant retained counsel prior to arrest, near time of arrest, or after arrest state as such.]

4.
[State whether Defendant has had access to financial resources and describe financial resources including employment, assistance from family, etc.]
5.
Upon information and belief, Defendant is indigent. [If affidavit alleging indigency is attached, state as such. It is strongly recommended that a sworn and executed affidavit of indigency be attached.]
6.
An indigent person is one who does not have available, at the time they are required, adequate funds to pay the necessary cost of her defense. State v. Hoffman, 281 N.C. 727 (1972). 

7.
Based on the Due Process Clause of the Fifth and Fourteenth Amendment and the Equal Protection Clause of the Sixth Amendment of the United States Constitution, as well as Article 1 Sections 19 and 23 of the North Carolina Constitution, an indigent Defendant is entitled to be provided with necessary expenses for his defense by the State.  
8.
These due process and equal protection rights extend to the assistance of experts when the expert is likely to offer material assistance and where the defendant makes a showing of specific need for the expert assistance. Ake v. Oklahoma, 470 U.S. 68 (1985).

9.
Here, the Defendant has made a specific showing of necessity for the assistance of an expert, and such expert is likely to offer material assistance in the defense of the Defendant, as detailed in the Ex Parte Motion for Expert Funds, filed concurrently with this motion. 

10.
Our courts have held the fact a defendant has paid for counsel does not preclude defendant’s access to state funds for other necessary expenses of representation including expert witnesses if, in fact, the defendant did not have sufficient funds to pay these costs when their need appeared. N.C. Gen. Stat. §§ 7A-450(a-d), 7A-455(a); State v. Boyd, 332 N.C. 101 (1992).
11.
Defendant does not have sufficient access to funds to pay certain necessary expenses of representation, including expert witnesses.
12.
Defendant recognizes the legal duty to notify Counsel if there is a sufficient change in financial status.

13.
Denial of access to expert assistance would deprive the defendant of their right to due process, equal protection, and the effective assistance of counsel under the state and federal constitutions.
14. 
Pursuant to Ake v. Oklahoma, 470 U.S. 68 (1985), State v. Ballard, 333 N.C. 515 (1993), and progeny cases, this motion is being filed ex parte with this Honorable Court. The above-cited authority supports the Defendant’s ability to seek expert funding ex parte, without notice to the State, in order to protect the Defendant’s trial strategy and to preserve attorney-client privilege, as well as to protect attorney (and defense expert) work product. This motion, requesting the Court to declare the Defendant indigent for purposes of obtaining expert assistance, would, if disclosed to the State, essentially notify the State that the Defendant is seeking expert assistance of some kind. Within the context of the case, it would not be difficult for the State to then discern the likely basis for expert assistance, which in turn effectively reveals defense strategy to the State. In order to protect the Defendant’s rights to effective representation and to ensure a fair trial, the Defendant requests that this motion be heard and ruled upon by the Court ex parte, without notice to the State, and further that this motion be sealed in the court file along with the ex parte Motion for Expert Funds. 
WHEREFORE, the Defendant moves this Court for the following relief:

1) That the Court summarily grant this Motion and issue a sealed Order finding the Defendant indigent for the purpose of appointment of experts in this case;  
2) That, in the alternative, the Court grant the Defendant an ex parte hearing at which the Defendant may argue to the Court and present evidence on the Defendant’s financial status;

3) That this Motion and any Orders pertaining to the Motion be sealed in the court file or held by defense counsel until the conclusion of the case, in the same fashion that an Ex Parte Motion for Expert Funds would be treated. 

4) For such other and further relief as the Court may deem just and proper.
This the _____ day of [Month Year].
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