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ISSUES PRESENTED

I.
DID THE TRIAL COURT ERR IN GRANTING DEFENDANT'S MOTION TO SUPPRESS ANY STATEMENTS MADE PRIOR TO MIRANDA WARNINGS WHERE THE STATE CONSENTED TO AND JOINED IN THE MOTION FOR THEIR SUPPRESSION?

II.
DID THE TRIAL COURT ERR IN GRANTING DEFENDANT'S MOTION TO SUPPRESS EVIDENCE SEIZED UPON WARRANTLESS SEARCH OF HIS AUTOMOBILE?

STATEMENT OF THE FACTS

Appellant elects not to present a restatement of facts but to address factual disagreements in his argument. N.C. Rule App. Pro. 28(c).

ARGUMENT

I.
THE TRIAL COURT DID NOT ERR IN GRANTING DEFENDANT'S MOTION TO SUPPRESS ANY STATEMENTS MADE PRIOR TO MIRANDA WARNINGS BECAUSE THE STATE CONSENTED TO AND JOINED IN THE MOTION FOR THEIR SUPPRESSION

A.
Standard of review

This Court routinely considers de novo, as a matter of law, whether an issue sought to be raised by an appellant was properly preserved for appeal.

B.
Dispositive facts

At the outset of the suppression hearing, defense counsel informed the trial judge, “Your Honor, just for the record, part of the motion to suppress involves statements made by Defendant prior to Miranda and we are stipulating that any statements made prior to Miranda should be suppressed.” (Rp 22)  After the presentation of evidence, the prosecutor confirmed the stipulation, informing the judge that the State “would ask the Court to allow the Defendant's motion to suppress for any statements made prior to Miranda . . . .” (Rp 47). 

C.
Discussion

By stipulating to and joining in Defendant's motion to suppress his pre-Miranda statements, the State has waived appellate review of the matter presented  in the State's brief as Issue II at pages 27-30. To preserve these contentions for appellate review, the rules require an objection to the trial court.

In order to preserve an issue for appellate review, a party must have presented to the trial court a timely request, objection, or motion, stating the specific grounds for the ruling the party desired the court to make if the specific grounds were not apparent from the context.

N.C. Rule App. Pro. 10(a)(1). Statutes are in accord. See N.C. Gen. Stat. § 15A-1446(a) & (b). 

In the court below, the State not only failed to object to the suppression of defendant's pre-Miranda statements, it joined in the motion that they be suppressed. (Rp 47, lines 16-18)  “Ordinarily one who causes (or we think joins in causing) the court to commit error is not in a position to repudiate his action and assign it as ground for a new trial.” State v. Payne, 280 N.C. 170, 171, 185 S.E.2d 101, 102 (1971) (where the error, if any, was invited by the appellant, there is a “legal bar to the [appellant's] right to raise the question”).

The State's agreement with the suppression of defendant's pre-Miranda statements also greatly undermines, if it does not entirely negate, the State's later certification that “the evidence suppressed is essential to the prosecution of this case,” (Rp 17) at least insofar as these statements are concerned. A valid certification under N.C. Gen. Stat. § 15A-979(c) is a jurisdictional prerequisite to the State's appeal, and the burden is on the State to show that it complied with the statute. State v. Judd, 128 N.C. App. 328, 329, 494 S.E.2d 605, 606 (1998). The State cannot meet that burden as to the suppression of evidence to which the State consented.

Therefore, the State's appeal of the order suppressing defendant's pre-Miranda statements should be denied and dismissed.

II.
THE TRIAL COURT DID NOT ERR IN GRANTING DEFENDANT'S MOTION TO SUPPRESS EVIDENCE SEIZED UPON WARRANTLESS SEARCH OF HIS AUTOMOBILE

A.
Standard of Review

The scope of appellate review of a suppression order "is strictly limited to determining whether the trial judge's underlying findings of fact are supported by competent evidence, in which event they are conclusively binding on appeal, and whether those factual findings in turn support the judge's ultimate conclusions of law." State v. Cooke, 306 N.C. 132, 134, 291 S.E.2d 618, 619 (1982). Whether the conclusions of law are supported by the findings of fact is reviewed de novo, including a conclusion whether “law enforcement had reasonable suspicion or probable cause to detain a defendant.” State v. Baublitz, 172 N.C. App. 801, 806, 616 S.E.2d 615, 619 (2005). 

"[G]reat deference” is accorded to suppression orders “because the trial court is entrusted with the duty to hear testimony (thereby observing the demeanor of the witnesses) and to weigh and resolve any conflicts in the evidence." State v. Johnston, 115 N.C. App. 711, 713, 446 S.E.2d 135, 137 (1994). Findings of fact that are not challenged on appeal “are deemed to be supported by competent evidence and are binding on appeal." State v. Roberson, 163 N.C. App. 129, 132, 592 S.E.2d 733, 735-36, review denied, 358 N.C. 240, 594 S.E.2d 199 (2004). Findings that are not necessary to the conclusions of law are disregarded as surplusage.  Kuttner v. Kuttner, 193 N.C. App. 158, 165, 666 S.E. 2d 883, 888 (2008). While the trial court “must make findings of fact resolving any material conflict in the evidence,” State v. McArn, 159 N.C. App. 209, 211-12, 582 S.E.2d 371, 373-74 (2003) (citations omitted), specific findings of fact are not required where there is no material conflict in the evidence. State v. Parks, 77 N.C. App. 778, 336 S.E.2d 424 (1985). In that event, “the necessary findings are implied from the admission of the challenged evidence.” State v. Phillips, 300 N.C. 678, 685-86, 268 S.E.2d 452, 457 (1980). If the trial court failed to resolve a material evidentiary conflict essential to a dispositive legal issue, the appellate court should remand the case to the trial court for additional findings of fact and conclusions of law rather than perform these functions itself. State v. McKinney, 361 N.C. 53, 63-65, 637 S.E.2d 868 (2006).

B.
The trial court's findings of fact are supported by competent evidence

The findings of fact challenged by the State in this appeal are supported by competent evidence and are therefore conclusively binding on this appeal.  The following discussion is limited to the findings of fact challenged by the State.


i.
Finding of fact 1

Finding of fact 1 includes the statement that “the Brunswick County Sheriff's Department responded to an anonymous 911 call regarding possible drug sales at the residence of Jeffrey Lewis.” (Rp 14) The State challenges this finding on grounds that:

[A]ll of the record evidence showed [a] that [Deputy] Carlisle received a 911 call referencing narcotics activity at 121 Green Hill Road, [b] that the call specifically referenced that “someone was selling narcotics from the residence,” and, [c] that the call was made by the “ex-wife” of the owner of the home.

State's Brief, pp. 8-9, citing (Tpp 4, 5-6 & 19). The State later argues that its asserted characterization of the evidence supports Deputy Carlisle's “reasonable suspicion” justifying Mr. Dail's detention. State's Brief, pp. 19-23.

Contrary to the State's argument [a], the evidence showed that Deputy Carlisle did not receive a call directly from a 911 caller, but from a 911 dispatcher who was relaying information at second-hand:

Q.
And did you receive a phone call during that time from 911?

A.
Yes, sir, I did. . . .

Q.
Were you the first person to receive that call?

A.
It was given to the road patrol but I answered up.

Q.
Why did you answer it?

A.
Because it was narcotics related and I was in the area.

(Rp 23) (emphasis added)  Deputy Carlisle never testified that he spoke directly with the person who dialed 911. His testimony was that the call was “given to the road patrol” but he answered “because” it was narcotics related. It describes a response to a 911 dispatch he received as an officer on duty “in the area,” not a telephone conversation with a member of the public. It was entirely reasonable for the trial court to so construe Deputy Carlisle's testimony, especially in light of the following:

Q.
And did you speak to the person that made the 911 call?

A.
I did not.

(Rp 24) (emphasis added). Thus, there was competent evidence identifying the recipient of the 911 call as “the Brunswick County Sheriff's Department.”

Contrary to the State's argument [b], there was no testimony as to the exact words used by the 911 caller. The words quoted in the State's brief actually refer to the prosecutor's question regarding the general import of the call. (Rp 38). In any event, to accept the State's contention at trial and in this appeal that the caller specifically alleged that “someone was selling narcotics from the residence,” (Rp 38); State's Brief, p. 19 (emphasis added), would be to weaken rather than bolster Deputy Carlisle's alleged justification for detaining a non-resident in order to search a vehicle not associated with the residence after determining that the only “narcotics” inside the residence or on the person of the owner of the residence was marijuana in a “personal use” amount that utterly failed to corroborate the anonymous tip that there were ongoing drug sales “from the residence.”

 Contrary to the State's argument [c], there was no evidence identifying the 911 caller as the ex-wife of the owner of the home.
  The only testimony bearing upon the identification of the 911 caller was that Jeffrey Lewis asked Deputy Carlisle “Did she call you guys?” According to Deputy Carlisle, Lewis was referring to “[h]is ex-wife.” (Rp 25, lines 2-4) The fact that Lewis asked Deputy Carlisle if his ex-wife was the one who called the Sheriff's Department constitutes no evidence whatsoever that the 911 caller in fact was Lewis's ex-wife. Had the 911 caller been anything but anonymous, it would have been a simple matter for the State to present evidence of the caller's identity, but no such evidence was presented. In the absence of any evidence as to the caller's identity, it was entirely reasonable for the court below to describe the caller as “anonymous.” 

In any event, to accept the State's contention that the caller was identified as Jeffery Lewis's ex-wife does nothing to strengthen the caller’s reliability. To the contrary, it suggests domestic strife as possible motive for the 911 call.

Therefore, finding of fact 1 is supported by competent evidence and is binding on appeal.


ii.
Finding of fact 5

Finding of fact 5 includes the statements [a] that “Deputy Carlisle seized the Defendant and had him step onto the front porch of the residence,” and [b] that “[t]he State of North Carolina consented during the hearing that the Defendant was not free to leave at this point and was in the custody of the Brunswick County Sheriff's Department.” (Rp 14) The State challenges this finding on grounds that whether there was a “seizure” and whether Defendant was “not free to leave” are questions of law rather than of fact, and that neither legal conclusion is established by Deputy Carlisle's testimony since such conclusions require an objective analysis of the circumstances and cannot be based solely on an officer’s subjective belief. State's Brief, p. 9, citing (Tpp 7-8, 17). 

To begin with, if there was any error in the trial court's finding or concluding that Mr. Dail was “seized,” “not free to leave,” and/or “in custody” when Deputy Carlisle had him step out onto the porch, it was invited error as to which the right to appellate review has not been preserved. See N.C. Rule App. Pro. 10(a)(1); N.C. Gen. Stat. § 15A-1446(a) & (b); State v. Payne, 280 N.C. at 171, 185 S.E.2d at 102. The trial court's finding of a concession by the State is not based solely on Deputy Carlisle's testimony as the State's brief assumes, State's Brief, p. 9, but is firmly grounded in the prosecutor's argument. The State never disputed that Mr. Dail had been “seized” at the point in time that Deputy Carlisle decided that he was “not free to leave” and had him step out on the front porch. (Rpp 43-47) To the contrary, the prosecutor repeatedly referred to the event in question as a “detention” or a “seizure,” (Rp 45, lines 18 & 21; Rp 46, lines 1, 12, 19, 25; Rp 47, lines 5, 9) and argued only that it was justified under the Fourth Amendment by “reasonable suspicion” arising from various specified circumstances, all of which were known to Deputy Carlisle by that point in time. (Rpp 43-44).

In addition, the State asked the court below to grant Defendant's motion to suppress all of his pre-Miranda statements. (Rp 47, lines 16-18) These statements began at or before the questioning on the front porch. (Rp 27, lines 7-11, 19-20) Suppression of these statements pursuant to Miranda v. Arizona, 384 U.S. 436 (1966) presupposes that Mr. Dail was “in custody” at the time they were made. This is a level of restriction even greater than that inherent in an investigatory stop. Compare State v. Gaines, 345 N.C. 647, 662, 483 S.E.2d 396, 405 (1997) (a person is "in custody" for Miranda purposes when, based on the totality of the circumstances, there was a "formal arrest or a restraint on freedom of movement of the degree associated with a formal arrest"), citing Stansbury v. California, 511 U.S. 318 (1994) (per curiam), with Florida v. Bostick, 501 U.S. 429, 437 (1991) (there is a Fourth Amendment “seizure” when “the police conduct would ‘have communicated to a reasonable person that he was not at liberty to ignore the police presence and go about his business.'”) Thus the State's implied concession that Mr. Dail was “in custody” for purposes of Miranda further supports the trial court's finding that the State did not contest that there had been a Fourth Amendment “seizure.”

Therefore, whether characterized as findings of fact, “ultimate facts,”
 or conclusions of law, the trial court’s holding that Mr. Dail was “seized,” “not free to leave,” and/or “in custody” when Deputy Carlisle had him step out onto the porch is beyond challenge in this appeal. The State did not at any time request the trial court to hold otherwise, oppose suppression on this basis, or otherwise preserve the issue for appellate review. N.C. Rule App. Pro. 10(a)(1). To the contrary, the State conceded there was a “detention” or “seizure” under the Fourth Amendment, (Rpp 43-47) and impliedly conceded “custody” under the Fifth Amendment, (Rp 47, lines 16-20) thereby inviting the alleged error and forfeiting appellate review thereof. State v. Payne, 280 N.C. at 171, 185 S.E.2d at 102.

In any event, there was no error. Deputy Carlisle testified that he first asked Jeffrey Lewis, “the suspect,” to step out front. (Rp 24) Lewis consented to a search of his home and led  Carlisle to some “personal use” marijuana in his bedroom, which Carlisle seized. (Rpp 25, 35) As he was leaving the house, Deputy Carlisle noticed that Mr. Dail, who had been sitting on a couch, appeared to be nervous and would not make eye contact. (Rpp 35-36) Upon request, Mr. Dail produced proper identification. (Rp 36) A second officer, Corporal Medlin, arrived. Deputy Carlisle questioned Mr. Dail about narcotics. (Rp 26) Deputy Carlisle then requested Mr. Dail “for consent to search his person in reference to finding narcotics in the residence.” (Rp 26) (emphasis added) Deputy Carlisle found no narcotics on Mr. Dail's person, but continued his questioning, and had Mr. Dail step out on the front porch. (Rp 26-27, 36) Although Mr. Dail had not been formally placed under arrest, he was not free to leave at this point. (Rp 27) 

Q.
At that time, you made the decision to have him come out to the front porch, correct?

A.
Correct.

Q.
He is not free to leave at that time?

A.
No, he is not.

(Rp 36) Deputy Carlisle was unequivocal that Mr. Dail was “not free to leave,” and that it was Deputy Carlisle, not Mr. Dail, who “made the decision” that Mr. Dail would come out to the front porch. Thus, the uncontroverted evidence shows that a Fourth Amendment seizure occurred at least by the time Deputy Carlisle required Mr. Dail to come out on the porch and submit to further questioning.

Upon further questioning on the porch, Mr. Dail admitted that he was under the influence of alcohol, and had arrived in the truck parked out front. (Rp 27) Deputy Carlisle requested consent to search Mr. Dail's truck, but he refused. (Rp 27) Deputy Carlisle had no intention of allowing Mr. Dail to leave the area until he had either searched the interior of the truck by consent, or searched the exterior without consent using his sniffer dog. (Rp 37) Deputy Carlisle then “asked Corporal Medlin to step outside and provide security while I executed an exterior sniff of the vehicle with my canine.” (Rp 28) After the dog “alerted” to a passenger door, Deputy Carlisle “detained” Mr. Dail, (Rp 30) meaning that he put him in handcuffs. (Rp 31) Deputy Carlisle then telephoned Detective Lanier. Based on the advice he received, Deputy Carlisle seized Mr. Dail's car keys and searched the interior of the truck where he found “personal use marijuana and approximately a gram of cocaine.” He then read Mr. Dail his Miranda rights. (Rpp 31-32)

Even if the State had not already conceded to the trial court that an investigatory “seizure” occurred, under these circumstances, viewed objectively, a reasonable person in Mr. Dail's position would understand the reality that he was not free to leave. Deputy Carlisle had just seized personal use marijuana from the owner of the house. He then questioned Mr. Dail, searched his person, had him step outside, and questioned him further on the porch. When Mr. Dail refused to consent to a search of his truck, Deputy Carlisle didn't terminate the encounter but had Corporal Medlin step outside and “provide security” while he fetched his sniffer dog to examine Mr. Dail's truck. To “provide security” under these circumstances could mean nothing other than to maintain Mr. Dail’s submission to a physically proximate show of authority. Any reasonable person in Mr. Dail's position would understand that he was not free to leave. 

The State's brief attempts to minimize the import of Deputy Carlisle's testimony as a mere description of his own subjective intentions, but his intentions would have been objectively apparent to any reasonable observer in Mr. Dail's position. It borders on disingenuous for the State to argue, in effect, that there was no “seizure” because Mr. Dail would have been unable to detect Deputy Carlisle's intention to keep him there, and therefore would have felt “free to leave” even though he actually was not. See State v. Zuniga, 312 N.C. 251, 260, 322 S.E.2d 140, 145 (1984) (officer's testimony that he "would have not let [the defendant] go" justified holding “that defendant was, for all practical purposes, under arrest”). In any event, it was not unreasonable for the court below to find as it did.

Therefore, finding of fact 5 is supported by competent evidence and by concessions made by the State to the court below, and is binding on appeal. To the extent that it includes conclusions of law as to which appellate review has been preserved, such conclusions are correct as will be argued further below.


iii.
Finding of fact 8

Finding of fact 8 is “[t]hat the Defendant was kept on the porch for 7-10 minutes during this encounter and was not free to leave at any time.” (Rp 15) The State challenges this finding on grounds [a] that there was no evidence Defendant was “kept” on the porch or subject to any compulsion beyond being asked to step outside and having Corporal Medlin present while Deputy Carlisle conducted the canine sniff, [b] that the testimony indicated the elapsed time on the porch was “only 5 to 7 minutes prior to Carlisle retrieving his canine” rather than the “7-10 minutes” found by the court, and [c] that whether Defendant was “free to leave” is a question of law, not of fact. State's Brief, p. 10, citing (Tpp 5, 19, 21).

Contrary to the State's argument [a], there was competent evidence and concessions made by the State to the court below showing that Mr. Dail was in fact “not free to leave,” and that this would be apparent to a reasonable person viewing the situation objectively. See pages 9-14 above. To say he was “kept on the porch” is a reasonable shorthand for being “not free to leave,” which was Deputy’s Carlisle testimony and was not contested by the prosecutor. It is also surplusage.

Contrary to the State's argument [b], there was competent evidence supporting the finding that Defendant was kept on the porch for “7-10 minutes.” Deputy Carlisle testified the conversation on the porch took “[a]pproximately five minutes.” (Rpp 27, 38) (emphasis added) Corporal Medlin testified this interaction was “[f]ive, six, seven minutes. It wasn't very long.” (Rp 40) Deputy Carlisle testified the conversation on the porch was followed by “approximately one minute” asking Corporal Medlin to step outside, (Rp 28) (emphasis added) and an unspecified time walking to his patrol car for the sniffer dog and conducting the exterior examination of the truck. Id. Corporal Medlin testified the canine sniff took “[m]aybe a couple of minutes.” (Rp 40) Deputy Carlisle did testify at one point that it was “seven minutes” from the time he took Defendant from the porch to the time the dog alerted, (Rp 30) but there was no testimony that he or any witness ever noted or recorded the time. All testimony as to time was approximate, and the estimated range included at least the “7-10 minutes” found by the court: Deputy Carlisle interacting with Mr. Dail on the porch for seven minutes, (Rp 40, line 7) Deputy Carlisle fetching Corporal Medlin for one minute, (Rp 28, lines 9-10) plus a canine sniff lasting “a couple of minutes.” (Rp 40, line 13) Thus the “7-10 minutes” finding is supported by the testimony of the State's witnesses.

Regarding the State's argument [c], that Mr. Dail having been “not free to leave” is a conclusion of law rather than a finding of fact, it seems more in the nature of a finding of “ultimate fact” than a “conclusion of law.” See page 11 n. 2, above. In any event, it was supported unequivocally by Deputy Carlisle's testimony, it was conceded by the prosecutor, and the complaint is not preserved. See pages 9-14, above. 

Therefore, finding of fact 8 is supported by competent evidence and by concessions made by the State to the court below, and is binding on appeal.

C.
The trial court's conclusions of law are supported by the findings of fact and the evidence


i.
A seizure occurred

A person is seized, for Fourth Amendment analysis, when, “in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.” California v. Hodari, 499 U.S. 621, 627 (1991), quoting United States v. Mendenhall, 446 U.S. 544, 554 (1980). “[T]he crucial test is whether, taking into account all of the circumstances surrounding the encounter, the police conduct would ‘have communicated to a reasonable person that he was not at liberty to ignore the police presence and go about his business.'” Florida v. Bostick, 501 U.S. at 437; State v. Campbell, 359 N.C. 644, 662, 617 S.E.2d 1, 13 (2005) (a seizure occurs when “a reasonable person would” no longer “feel free ‘to disregard the police and go about his business’”) (citations omitted). A seizure occurs not only when an officer uses physical force against a citizen, but when the citizen simply submits to the officer's assertion of authority. Hodari, 499 U.S. at 626; State v. Fleming, 106 N.C. App. 165, 169, 415 S.E. 2d 782, 784 (1992). 

The U.S. Supreme Court has held that a canine sniff of an automobile's exterior during a lawful traffic stop on a public road does not necessarily trigger Fourth Amendment protection. 

[T]he use of a well-trained narcotics-detection dog — one that "does not expose non-contraband items that otherwise would remain hidden from public view," during a lawful traffic stop generally does not implicate legitimate privacy interests. In this case, the dog sniff was performed on the exterior of respondent's car while he was lawfully seized for a traffic violation. Any intrusion on respondent's privacy expectations does not rise to the level of a constitutionally cognizable infringement.

. . . The legitimate expectation that information about perfectly lawful activity will remain private is categorically distinguishable from respondent's hopes or expectations concerning the non-detection of contraband in the trunk of his car. A dog sniff conducted during a concededly lawful traffic stop that reveals no information other than the location of a substance that no individual has any right to possess does not violate the Fourth Amendment.

Illinois v. Caballes, 543 U.S. 405, 409-410 (2005) (emphasis added), quoting United States v. Place, 462 U.S. 696, 707 (1983).

Nevertheless, American citizens enjoy Fourth Amendment protection even from very brief investigatory seizures that are not objectively reasonable. Brown v. Texas, 443 U.S. 47 (1979) (detaining a citizen for about one minute to require him to produce identification and pat him down constitutes a Fourth Amendment seizure requiring reasonable, articulable suspicion based on objective facts). Caballes assumed that the brief detention of the driver, during which the police conducted the exterior canine sniff, was itself constitutionally valid. “[O]nce the lawfulness of a person's detention is established, Caballes instructs us that officers need no additional assessment under the Fourth Amendment before walking a drug-sniffing dog around the exterior of that individual's vehicle.” State v. Branch, 177 N.C. App. 104, 108, 627 S.E.2d 506, review denied, 360 N.C. 537, 634 S.E.2d 220 (2006) (emphasis added). Even after Cabelles, once the original purpose of a traffic stop has been accomplished, the Fourth Amendment prohibits further detention of the driver in order perform a non-consensual exterior canine sniff of the car unless it is justified by “reasonable suspicion” that it will yield evidence of a crime. State v. McClendon, 130 N.C. App. 368, 502 S.E.2d 902 (1998), aff’d, 350 N.C. 630, 517 S.E.2d 138 (1999); State v. Falana, 129 N.C. App. 813, 502 S.E.2d 902 (1998); State v. Fisher, 141 N.C. App. 448, 450-51, 539 S.E.2d 677 (2000), review denied, 353 N.C. 387, 547 S.E.2d 420 (2001). Distinguish State v. Branch, 177 N.C. App. 104 (no “reasonable suspicion” was required for an exterior canine sniff at a traffic checkpoint that began and ended entirely within the five minutes of detention it took to verify the driver's credentials, which was justified under the circumstances).

The traffic stop cases show the correctness of the trial court’s conclusion that a seizure occurred, but that conclusion is even more clearly justified considering that the detention occurred not on the public highways but in a private home. There is a “diminished expectation of privacy in an automobile.” United States v. Ross, 456 U.S. 798, 830-31 (1982) (citing cases). The Fourth Amendment itself refers to the security of citizens “in their persons [and] houses,” not their vehicles. As the trial judge stated, “there is a big difference between stopping someone in a car and going to someone's house.” (Rp 47) 

To be entitled to Fourth Amendment protection, an expectation to be “free from governmental intrusion . . . must 'be one that society is prepared to recognize as “reasonable.”'” Rakas v. Illinois, 439 U.S. 128, 144 (1978), quoting Katz v. United States, 389 U.S. 347, 353 (1967) (Harlan, concurring). In our society, we understand that when we drive a car on a public street, there is a possibility of being stopped by law enforcement for a variety of reasons such as our manner of driving, the condition of our car, or simply because we happened upon a traffic checkpoint. We understand and accept that any such stop may entail being briefly detained while our license and registration are checked and perhaps a visual inspection conducted through the vehicle's windows. Despite the prevailing acceptance of such governmental intrusion upon our freedom while driving, the Fourth Amendment still protects us from being detained by the roadside arbitrarily or longer than justified by the circumstances.

Mr. Dail was not driving his car but was inside a private residence as a guest at the time he was requested to produce identification, questioned, taken out on the porch, questioned further, and then kept under the watch of one officer while another officer ran the sniffer dog around the vehicle Mr. Dail had identified during questioning as his own. There is no societal understanding that we are subject to being approached and detained by law enforcement in this manner while a guest in a private residence, without any traffic related justification whatsoever. Therefore, the Fourth Amendment encompasses the case at bar even more readily than in those cases where a seizure was held to have occurred during a traffic stop. See, e.g., State v. McClendon; State v. Falana; State v. Fisher, supra.

The trial court's conclusion that there was a Fourth Amendment seizure is correct as a matter of law, and is amply supported by the findings of fact and uncontroverted evidence.


ii.
The officer lacked reasonable suspicion

A full arrest requires “probable cause.” Draper v. United States, 358 U.S. 307 (1959). However, a brief, investigative stop is permissible even without “probable cause,” if the officer has “a reasonable suspicion, based on objective facts, that the individual is involved in criminal activity." Brown v. Texas, 443 U.S. at 51. The officer “must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion.” Terry v. Ohio, 392 U.S. 1, 21 (1968). A “reasonable suspicion” of criminal activity is not an officer’s “inchoate and unparticularized suspicion or ‘hunch,’ but [] the specific reasonable inferences which he is entitled to draw from the facts in light of his experience.” 392 U.S. at 27. A “reasonable suspicion” was required here. “[A] defendant’s detention during a traffic stop for the purpose of conducting a canine sniff must be justified by a reasonable suspicion, based on objective, specific, and articulable facts that criminal activity is afoot.” State v. Fisher, 141 N.C. App. at 450-51, 539 S.E.2d at 680.

Anonymous tips typically lack the "indicia of reliability" necessary to afford the police “reasonable suspicion,” and must be corroborated by independent police observations, verifiable detail demonstrating personal knowledge, predictive accuracy, and/or other aspects of “the totality of the circumstances.” See Florida v. J. L., 529 U.S. 266 (2000); Alabama v. White, 496 U.S. 325, 332 (1990); State v. Hughes, 353 N.C. 200, 539 S.E.2d 625 (2000); State v. McArn, 159 N.C. App. 209, 213, 582 S.E.2d 371, 374 (2003); State v. Watkins, 120 N.C. App. 804, 809, 463 S.E.2d 802, 805 (1995); State v. Nixon, 160 N.C. App. 31, 34, 584 S.E.2d 820, 822 (2003). See also Illinois v. Gates, 462 U.S. 213 (1983). The State's brief does not address this line of cases but instead contests the trial court's finding that the tip was anonymous.

“The reasonable suspicion here at issue requires that a tip be reliable in its assertion of illegality, not just in its tendency to identify a determinate person.” Florida v. J.L., 529 U.S. at 272; State v. Hughes, 353 N.C. at 209, 539 S.E.2d at 632. The anonymous tip in the case at bar utterly fails the test. It was devoid of “indicia of reliability,” failed to identify any determinate person, was exceedingly vague in its assertion of illegality, contained no detail subject to independent verification, and was not corroborated upon investigation by Deputy Carlisle. Even by its own terms, the tip did not assert any illegality associated with Mr. Dail or his truck, and in any event, the investigation of supposed illegality “at” or “from” the residence specified in the tip was complete before Mr. Dail was detained.

The entire evidence as to the substantive content of the 911 call was, “narcotics activity at 121 Green Hill Road in Wilmington,” (Rp 23, lines 14-15) “a narcotics complaint in reference to narcotic sales at that house,” (Rp 24, lines 24-25) and “someone was selling narcotics from the residence.” (Rp 38, lines 1-3) That’s it. The caller provided a street address without identifying the owner or resident by name or description, without specifying the caller’s location or connection with that address, without explaining the caller’s supposed knowledge of illegal activity there, and indeed, without even claiming personal knowledge as distinguished from rank hearsay and rumor. The caller did not say what kind of narcotics were for sale, did not specify a time frame for the supposed narcotics sales, did not assert that any non-residents were presently at the stated address, did not identify Mr. Dail by name or description, and did not assert that drugs were located in Mr. Dail’s truck or any other vehicle. There was no mention of any vehicle.

In short, this anonymous tip contained no indicia of reliability whatsoever. A tip with insufficient indicia of reliability must have some police corroboration before a stop can be made. McArn, 159 N.C. App. at 213, 582 S.E.2d at 374. However, this tip contained no verifiable assertion as to the past, present or future conduct, location or existence of any identifiable person. Far more reliable tips have been held inadequate to supply “reasonable suspicion” of criminal activity. See, e.g., Florida v. J. L.; Alabama v. White; State v. Hughes; State v. McArn; supra; State v. Brown, 142 N.C. App. 332, 542 S.E.2d 357 (2001).

The only verifiable information the tip contained was the existence of a residence at a certain address, and in this one simple concrete fact the caller's information was grounds for concern. The caller stated that 121 Green Hill Road was in Wilmington. (Rp 23, lines 14-15) Wilmington is not in Brunswick County but in New Hanover County across a bridge over the Cape Fear River. Although Detective Carlisle was able to find what he felt was a matching street address within his Brunswick County jurisdiction,
 it remains that the address provided by the caller was at least partially incorrect. On this record, one cannot even be wholly confident that Jeffrey Lewis’s residence was correctly identified as the location intended by the tipster.

The State argues that the 911 caller’s allegation of narcotics sales was sufficiently corroborated by the recovery of a “personal use” amount of marijuana from Jeffrey Lewis’s bedroom in conjunction with Mr. Dail’s alcohol intoxication, nervousness, and evasive responses to questioning about narcotics. The argument fails for two basic reasons. First, the anonymous tip did not implicate Mr. Dail or his truck in any illegal narcotics activity. It contained no potentially truthful accusation against him or his truck that could have been corroborated by information gleaned during Deputy Carlisle’s investigation of Jeffrey Lewis, the owner of the residence located at the tipster’s “121 Green Hill Road” and, in Deputy Carlisle’s view, “the suspect.” 

Second, the fact that consensual searches of Mr. Lewis’s residence and the persons of both Mr. Lewis and Mr. Dail yielded nothing more than a “personal use” amount of marijuana in Mr. Lewis’s bedroom refutes rather than corroborates the caller’s assertion that narcotics were being sold “from” or “at” the specified address. The 911 call connected alleged narcotics sales with a specific street address, not with a vehicle or person temporarily visiting that address. The State attempts to cast Mr. Dail in the role of putative narcotics dealer, but the facts show such suspicion to be objectively unreasonable. Indeed, the glib transfer of suspicion from Mr. Lewis to Mr. Dail highlights the tipster’s utter failure “to identify a determinate person.” Likewise, the argument that Mr. Lewis’s “personal use” marijuana corroborated the tip highlights the extreme vagueness of the tipster’s “assertion of illegality.”
 See Florida v. J.L., 529 U.S. at 272. 

An officer in Deputy Carlisle’s position must employ “the least intrusive means reasonably available to verify or dispel the officer’s suspicion in a short period of time.” Florida v. Royer, 460 U.S. 491, 500 (1983). “[T]he scope of the detention must be carefully tailored to its underlying justification.” Id. Even if a stop was warranted by reasonable suspicion, it must still be determined whether its duration was reasonable under the totality of the circumstances. State v. Butler, 331 N.C. 227, 415 S.E.2d 719 (1992). 

Accordingly, this Court has held that detaining a driver for the purpose of conducting a canine sniff was not justified by reasonable suspicion where the officers did not “obtain evidence which would justify extending defendant’s detention beyond the time it took to investigate the initial traffic stop,” for the purpose of “investigative measures outside the scope of the initial traffic stop.” State v. Fisher, 141 N.C. App. at 459, 539 S.E.2d at 685 (emphasis added). Accord, State v. Falana, 129 N.C. App. at 817, 501 S.E.2d at 360 (trooper lacked reasonable suspicion “to support a further detention of the defendant once the warning ticket was issued and the defendant’s papers were returned” in order to conduct a canine sniff). 

Deputy Carlisle initially considered the owner of the residence to be “the suspect” in the narcotics sales investigation precipitated by the anonymous tip. (Rp 24) His investigation cleared the owner and the residence of involvement in narcotics sales. At that point, the initial purpose of the investigation had been completed without finding any indicia of reliability supporting the tipster’s claim of narcotics sales. It was only as Deputy Carlisle was leaving the house with Mr. Lewis's “personal use” marijuana in hand that Deputy Carlisle noticed Mr. Dail and decided to make him the subject of further investigation because of his failure to make eye contact. (Rp 35-36) There was no indication that Mr. Dail was the source of Mr. Lewis’s marijuana, or that Deputy Carlisle even asked Mr. Lewis where it came from. Mr. Lewis’s possession of marijuana for personal use was a commonplace that did not provide any objectively reasonable basis for prolonging the investigation of narcotics sales at “121 Green Hill Road,” or for shifting the focus of suspicion from Mr. Lewis and his residence to Mr. Dail and his truck. 

Mr. Dail’s being under the influence of alcohol and nervous during police questioning did not provide Deputy Carlisle with any “reasonable suspicion” that he was involved in drug sales or possessed narcotics in his truck. In State v. Pearson, 348 N.C. 272, 498 S.E.2d 599 (1998), the Court rejected the State’s contention that the defendant’s odor of alcohol, nervousness and inconsistent statements provided reasonable suspicion that he might armed and dangerous so as to warrant a stop and frisk during a routine traffic stop.

He had a slight odor of alcohol but not enough to be charged with driving while impaired. This should not give rise to a reasonable suspicion of criminal activity. The nervousness of the defendant is not significant. Many people become nervous when stopped by a state trooper. The variance in the statements of the defendant and his fiancée did not show that there was criminal activity afoot.

348 N.C. at 276. Accord, State v. Falana, 129 N.C. App. at 817, 501 S.E.2d at 360 (driver’s nervousness and passenger’s vague responses to basic questions did afford “reasonable and articulable suspicion that criminal activity was afoot”).

The anonymous tip plus the information obtained by Deputy Carlisle at the scene failed to provide any “reasonable suspicion” of criminal activity justifying detention of Mr. Dail in order to question him and conduct a canine sniff of the outside of his truck. Reasonable suspicion for an investigatory stop must be based on information known to the officer before the stop. State v. Hughes, 353 N.C. at 207-08, 539 S.E.2d at 630-31. It cannot be based on Mr. Dail’s responses to interrogation after he was detained, and as noted above, the State expressly agreed to the suppression of all of Mr. Dail's pre-Miranda statements.

In conclusion, whatever cause Deputy Carlisle may have had for the initial consensual searches of Mr. Lewis’s residence and the persons of Mr. Lewis and Mr. Dail, he had no reasonable suspicion for any further investigative detention of Mr. Dail.

D.
The order of suppression is supported by the conclusions of law

The detention of a citizen for purposes of a canine sniff of an autombile, if not supported by reasonable suspicion, constitutes “an illegal seizure.” State v. Fisher, 141 N.C. App. at 459, 539 S.E.2d at 685. “When evidence is obtained as a result of illegal police conduct, not only should that evidence be suppressed, but all evidence that is the ‘fruit’ of that unlawful conduct should be suppressed.” State v. Pope, 333 N.C. 106, 113-14, 423 S.E.2d 740, 744 (1992); Florida v. Royer, 460 U.S. 491 (1983); Wong Sun v. United States, 371 U.S. 471 (1963).

The State argues that even if Mr. Dail was illegally seized, the “fruit of the poisonous tree” doctrine does not apply because it would have been lawful for Deputy Carlisle to have conducted an exterior canine sniff of Mr. Dail’s truck with or without “reasonable suspicion” and irrespective of Mr. Dail's seizure. State’s Brief, pp. 23-27. The State failed to preserve this contention for appellate review by requesting the trial court to consider and make findings regarding any exception to the exclusionary rule in the event Mr. Dail’s seizure was illegal. See N.C. Rule App. Pro. 10(a)(1); N.C. Gen. Stat. § 15A-1446(a) & (b). 

In any event, the State’s argument fails because the exclusionary rule is based on what law enforcement actually did, not what they might in theory have lawfully done had they not in fact proceeded unlawfully. The purpose of the exclusionary rule “is to make effective the fundamental constitutional guarantees of sanctity of the home and inviolability of the person.” Wong Sun, 371 U.S. at 484 (emphasis added). “The exclusionary rule has traditionally barred from trial physical, tangible materials obtained either during or as a direct result of an unlawful invasion.” 371 U.S. at 485 (emphasis added). It does not apply where “the Government learned of the evidence ‘from an independent source,’” or where “the connection between the lawless conduct of the police and the discovery of the challenged evidence has ‘become so attenuated as to dissipate the taint.’” 371 U.S. at 487 (citations omitted). The analysis is based on the actual conduct of the police investigation, not hypotheticals.

[The question] is "whether, granting establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint." We think it clear that the narcotics were "come at by the exploitation of that illegality" and hence that they may not be used against Toy.

371 U.S. at 488 (emphasis added) (citations omitted).

The State argues that Mr. Dail’s illegal seizure was not the “but for” cause of the discovery of the evidence, citing Segura v. United States, 468 U.S. 796 (1984). State’s Brief, p. 24. However, Segura makes clear that the “but for” test is merely a “threshold” showing that “the challenged evidence is in some sense the product of illegal governmental activity.” Segura, 468 U.S. at 815, quoting United States v. Crews, 445 U.S. 463, 471 (1980). In Segura, officers saw contraband in plain view after an illegal entry of an apartment. However, they already had probable cause for a search warrant and other officers were independently in the process of obtaining one. Other than entering and viewing the items in plain view, no search or seizure of evidence occurred until after a valid search warrant was issued. “The illegal entry into petitioners' apartment did not contribute in any way to discovery of the evidence seized under the warrant; it is clear, therefore, that not even the threshold ‘but for’ requirement was met in this case.” Segura, 468 U.S. at 815 (emphasis added). In other words, the evidence at issue was not, as a matter of historical fact, obtained “by the exploitation of [the prior] illegality.” Segura, 468 U.S. at 804, quoting Wong Sun, 371 U.S. at 488.

Our Supreme Court has summarized the doctrine as follows:

We believe the rule, as promulgated by the United States Supreme Court, is that if a person is illegally arrested, any inculpatory statement he makes
 while under arrest must be suppressed unless the State can show the causal chain was broken by some independent circumstance which will show the statement was not caused by the arrest. 

State v. Allen, 332 N.C. 123, 128, 418 S.E.2d 225 (1992) (emphasis added). The Court rejected the State’s contention that the “causal chain” was broken due to an intervening period of two hours between the illegal arrest and the statement, the arrival of female officers and the defendant’s husband, and defendant being allowed to take a bath. The defendant’s status as a thirty-five year old registered nurse was not even considered as an attenuating circumstance because “[t]his was not something that occurred after the arrest.” Id.

The search and seizure of evidence from Mr. Dail’s truck occurred “during” his illegal seizure. See Wong Sun, 371 U.S. at 485. The officers did, in fact, “exploit the illegality” in order to obtain the suppressed evidence. See Wong Sun, 371 U.S. at 488. The events having occurred simultaneously as part of a single transaction, the State cannot show that “the causal chain was broken by some independent circumstance.” See Allen, 332 N.C. at 128. That an exterior canine sniff could have been lawfully conducted in the absence of the reasonable suspicion necessary to detain Mr. Dail is not an “independent circumstance” because it “was not something that occurred after the arrest,” see Allen, 332 N.C. at 128, but an abstract proposition of law having nothing to do with causation. The purpose of the exclusionary rule therefore required that the evidence be suppressed in order to effectuate Mr. Dail's Fourth Amendment guarantee of “inviolability of the person.” See Wong Sun, 371 U.S. at 484.

Therefore, the trial court’s order suppressing evidence was justified by its conclusion of law that the evidence "was seized pursuant to an illegal seizure of the Defendant." (Rp 15)

CONCLUSION

For all of these reasons, Defendant-Appellee Jason Dail respectfully prays that this Honorable Court will deny the State's appeal and uphold the trial court’s suppression order.

Respectfully submitted, this the 8th day of July, 2011.
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�	The prosecutor made a similar error in the trial court, arguing that “[t]hey actually found the person in the home that made the 911 call; it was a female,” and “the evidence in this case clearly stated that the complaint was that a resident called in and said drug sales were occurring at that residence.” (Rp 44) That is incorrect. The testimony was that the only female in the house was Jeffrey Lewis's girlfriend, (Rp 24) and there was not even a suggestion that she was the one who called 911.


�	“[U]ltimate facts” are “those found in that vaguely defined area lying between evidential facts on the one side and conclusions of law on the other.” State v. Hensley, ___ N.C. App. ___, 687 S.E.2d 309, 311 (2010), quoting Quick v. Quick, 305 N.C. 446, 451-52, 290 S.E.2d 653, 657-58 (1982).


�	Google Maps has no reference to a Green Hill Road in Wilmington, but it does show one in the Brunswick County towns of Leland and Winnabow. 


�	In the trial court, the prosecutor argued that “[t]he phone call was that marijuana was being sold or delivered at the residence,” (Rp 44) (emphasis added) apparently in order to suggest there could have been a reasonable suspicion that Jeffrey Lewis's “personal use” marijuana came from Mr. Dail. However, there was no actual evidence that the 911 caller specified the narcotics as “marijuana,” and the prosecutor himself elicited testimony that the 911 caller reported “that someone was selling narcotics from the residence,” not “at the residence.” (Rp 38) (emphasis added). 


�	Fourth Amendment analysis is the same for physical evidence as for inculpatory statements obtained as a result of an illegal seizure. Wong Sun, 371 U.S. at 485-88.






