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The Mechanics of Getting 
Your Own Expert

Caitlin Fenhagen, Deputy Capital Defender
Sarah Rackley, IDS Forensic Resource Counsel

What the expert can do
 Review the discovery relevant to their expertise and any 

relevant investigation you’ve already done
 Review the state’s response to your discovery request
 Help with additional specific discovery motions
 Prepare you for any Daubert hearing to exclude state’s 

witness
 Help prepare cross examination of state’s expert for pre-

trial hearing or at trial
 Conduct independent research
 Testify and teach the jury the science
 Experts can assist with guilt/innocence and sentencing 

hearings/memoranda

What expert do you want?

 Consult with Trial Resource Unit or Capital 
Defender’s Office if the case is potentially 
capital or capital

 Database of experts –
www.ncids.com/forensic

 Consult with Forensic Resource Counsel
 Ask on listserves
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Timing

When to get an expert
– Is there an emergent mental health issue?
– Do you have sufficient discovery to identify 

the issues?
– Notice by state of intent to use scientific data 

w/expert testimony

 Effective use of mental health experts

First contact with expert

 Rates – will the expert work within state 
rates?

 Amount of request – discuss the scope of 
work, number of hours of work needed, 
travel, cost of testing 

 Availability of expert – is the expert 
available now and at time of anticipated 
testimony?

Forms
 Non-capital criminal and non-criminal cases –

– Prior authorization must be sought through the presiding 
judge

– Counsel must complete and submit Form AOC-G-309 along 
with supporting motion ex parte

– For non-expert flat fee services, the AOC-G-309 form does 
not need to be completed (i.e., polygraph exam, medical 
procedure, sentencing plan) but motion and proposed 
order does

 Potentially capital criminal cases (i.e., all cases where the 
Office of the Capital Defender appointed counsel) –
– Prior authorization must be obtained from the Office of the 

Capital Defender for all potentially capital cases
– Form IDS-028
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Standardized Rates for Experts
 G.S. 15A-905(c)(2) provides “Standardized fee 

scales shall be developed by the Administrative 
Office of the Courts and Indigent Defense 
Services for all expert witnesses and private 
investigators who are compensated with State 
funds.”

 The final budget bill, effective July 1, 2011, 
amended G.S. 7A-498.5(f) to provide: “The rate 
of compensation set [by the IDS Commission] 
for expert witnesses may be no greater than the 
rate set by the Administrative Office for the 
courts under G.S. 7A-314(d).”

Standardized Rate Schedule

Rate Deviation

 If expert will not work within state rates, 
may apply for a deviation

 For non-capital cases, counsel must 
submit Form AOC-G-310 to IDS Director

 For potentially capital cases, use page 2 of 
Form IDS-028
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Case Law and Statutes
 Ake v. Oklahoma, 470 U.S. 68 (1985)  - Supreme Court held that 

the failure to provide an expert to an indigent defendant deprived 
him of a fair opportunity to present his defense and violated due 
process.

 State v. Ballard, 333 N.C. 515 (1993) - Sixth Amendment right to 
assistance of counsel entitles defendant to apply ex parte for 
appointment of expert. An indigent defendant is entitled to any form 
of expert assistance necessary to his or her defense, not just the 
assistance of a psychiatrist.

 State v. Bates, 333 N.C. 523 (1993) - error to deny the motion of an 
indigent defendant for an ex parte hearing regarding his request for 
the assistance of a psychiatrist – violated 5th, 6th, and 14th Am.

 N.C. Gen. Stat. § 7A-450(b) - an indigent defendant is entitled to 
the assistance of counsel and other “necessary expenses of 
representation.” Necessary expenses include expert assistance. See 
State v. Tatum, 291 N.C. 73 (1976).

 N.C. Gen. Stat. § 7A-454 - authorizes trial court to approve fees for 
expert witness

 In District or Superior Court
 See Defender Manual, Ch. 5 – Experts and Other Assistance

Ex parte motion for 
appointment of expert

 Ex parte means DO NOT SERVE MOTION OR ORDER ON 
THE PROSECUTION

 State v. Ballard, 333 N.C. 515, 428 S.E.2d 178 (1993) –
constitutional right to ex parte hearing

 Selecting a judge to hear the motion
 Submit Motion and Form AOC-G-309 to judge or by 

letter with copies to judge’s chambers
 Per Form AOC-G-309, the Order shall be sealed in the 

court file and only opened upon further order of the 
Court.

 Keep a copy of the order for your file and one for expert 
(for proof of allocation of funds so he/she can get paid)

 May make motion in district court if case has not yet 
been indicted

Necessary Showings
 Area of expertise (psychiatrist, pathologist, fingerprint expert, etc.)
 Name of expert, description of qualifications (CV may be included)
 Amount of funds - include hourly rate, number of hours of work, 

cost of testing or other procedures, travel expenses, and total 
amount requested (note rates for waiting and traveling, use Expert 
Compensation Calculator on Form AOC-G-309)

 Describe work to be performed by expert (i.e., review of records, 
examination of defendant/evidence, interview of particular 
witnesses, testifying at trial, etc.)

 Threshold showing of specific necessity in your case: show 
defendant will be deprived of fair trial without the expert’s 
assistance or expert will materially assist the defendant in the 
preparation of his/her case

 Leave to apply for additional funding if necessary
 Sample Motions
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What if your ex parte motion is 
denied?

 Get more facts and evidence showing why you need an 
expert and renew the motion

 State v. Jones, 344 N.C. 722, 477 S.E.2d 147 (1996) –
NC Supreme Court ruled trial court erred in denying 
renewed request for funds for psychiatrist. Defense 
counsel renewed with affidavit supporting the request

 Get a court reporter and ask the judge to hear and rule 
on motion again in chambers (Protect the Record)

 Have the court issue an order denying the motion and 
have motion and order sealed in court file for appellate 
review (Protect the Record)

 Call Staples Hughes

Funding for an investigator

 Public Defender Office investigators should 
be used where possible, but if case has 
extensive needs and in house investigator 
is unavailable, consider submitting request 
for an outside investigator

 Use same form as for other experts
 Must be a licensed Private Investigator

Communication with Experts
 Give a copy of the signed order/IDS authorization to the 

expert
 Consider what parts of discovery to send to expert
 Ensure that expert keeps within approved hours, 

including travel and waiting time
 Expert may not be paid if time exceeds amount that was 

pre-approved
 Apply for additional funds for expert, if necessary
 Expert will submit fee app (direct expert to the IDS 

website for direction on billing)
– For potentially capital cases, use Form IDS-003 and send to IDS 

in Durham
– For non-capital criminal and non-criminal cases: use Form AOC-

G-309, p. 2 and send to IDS Financial Services in Raleigh
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Questions?

Contact information:

Caitlin Fenhagen, Deputy Capital Defender
919-354-7167

Sarah Rackley, IDS Forensic Resource 
Counsel

919-354-7217
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Index of Materials 
 

Statutes and Rules 
 

1. North Carolina General Statute § 7A-450 – Indigency; Definition; 

Entitlement; Determination; Change of Status. 

2. North Carolina General Statute § 7A-454 – Supporting Services. 

3. North Carolina General Statute § 7A-314 – Uniform Fees for Witnesses; 

Experts; Limit on Number. 

4. North Carolina General Statute § 15A-905 – Disclosure of Evidence by 

the Defendant. 

5. North Carolina Indigent Defense Services Rule 1.10 – Supporting 

Services in Non-Capital Criminal and Non-Criminal Cases at the Trial 

Level. 

6. North Carolina Indigent Defense Services Rules 2D.1, 2D.2, 2D.3 and 

2D.4 – Appointment and Compensation of Experts in Potentially Capital 

Cases. 

AOC and IDS Forms and Policies Regarding Expert Services for 
Non-Capital Criminal and Non-Criminal Cases and Potentially 
Capital Cases at the Trial Level 

 
1. Form AOC-G-309 – Application and Order for Defense Expert Witness 

Funding in Non-Capital Criminal and Non-Criminal Cases at the Trial 

Level. 

2. Form AOC-G-310 – Defense Petition for Expert Hourly Rate Deviation 

in Non-Capital Criminal and Non-Criminal Cases at the Trial Level. 

3. Form IDS-028 – Ex Parte Request for Expert Funding Potentially Capital 

Cases at the Trial Level. 

http://www.ncga.state.nc.us/gascripts/statutes/statutelookup.pl?statute=7A-450
http://www.ncga.state.nc.us/gascripts/statutes/statutelookup.pl?statute=7A-454
http://www.ncga.state.nc.us/gascripts/statutes/statutelookup.pl?statute=7A-314
http://www.ncga.state.nc.us/gascripts/statutes/statutelookup.pl?statute=15A-905
http://www.ncids.org/Rules%20&%20Procedures/IDS%20Rules/IDS%20Rules%20Part%201.pdf
http://www.ncids.org/Rules%20&%20Procedures/IDS%20Rules/IDS%20Rules%20Part%202.pdf
http://www.ncids.org/Rules%20&%20Procedures/IDS%20Rules/IDS%20Rules%20Part%202.pdf
http://www.nccourts.org/Forms/Documents/1265.pdf
http://www.nccourts.org/Forms/Documents/1266.pdf
http://www.ncids.org/Forms&Applications/Capital_Trial_Forms/%28ids28%29ExpertRequest.pdf


4. IDS Memorandum on Expert Fee and Expense Applications in Non-

Capital Criminal and Non-Criminal Cases at the Trial Level. 

5. IDS Memorandum on Expert Fee and Expense Applications in 

Potentially Capital Cases at the Trial Level.  

6. IDS Attorney Fee Application Policies in Non-Capital Criminal and Non-

Criminal Cases at the Trial Level – Expert and Support Services. See pp. 

10-11. 

7. IDS Attorney Fee Application Policies in Potentially Capital Cases at the 

Trial Level – Expert and Support Services. See pp. 16-19. 

8.  IDS Policy on Expert Requests and Spending. 

9. IDS Policy on Effective Use of Mental Health Experts in Potentially 

Capital Cases. 

10. North Carolina Commission on Indigent Defense Services Performance 

Guidelines for Indigent Defense Representation in Non-Capital Criminal 

Cases at the Trial Level – Assistance from Experts, Investigators, and 

Interpreters. See p. 8. 

 

Sample Motions 

1. Ex Parte Motion for Appointment of Expert (Arson)  
2. Ex Parte Motion for Appointment of Expert (Forensic 

Neuropsychologist)  
3. Ex Parte Motion for Appointment of Private Investigator  

 

Relevant Case Law 
1. Ake v. Oklahoma, 470 U.S. 68, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985) 

2. State v. Ballard, 333 N.C. 515, 428 S.E.2d 178 (1993) 

3. State v. Bates, 333 N.C. 523, 428 S.E.2d 693 (1993) 

http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/ExpertNon-CapPolicy.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/ExpertNon-CapPolicy.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/Expert%20fees%20memo.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/Expert%20fees%20memo.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/Atty%20Fee%20policies,%20non-capital.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/Atty%20Fee%20policies,%20non-capital.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/Atty%20Fees%20Memo,%20cap_appeals.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/Atty%20Fees%20Memo,%20cap_appeals.pdf
http://www.ncids.org/Rules%20&%20Procedures/Fee%20and%20Expense%20Policies/Atty%20Fee%20policies,%20non-capital.pdf
http://www.ncids.org/Rules%20&%20Procedures/Policies%20By%20Case%20Type/CapCases/MentalHealthExperts.pdf
http://www.ncids.org/Rules%20&%20Procedures/Policies%20By%20Case%20Type/CapCases/MentalHealthExperts.pdf
http://www.ncids.org/Rules%20&%20Procedures/Performance%20Guidelines/Trial%20Level%20Final%20Performance%20Guidelines.pdf
http://www.ncids.org/Rules%20&%20Procedures/Performance%20Guidelines/Trial%20Level%20Final%20Performance%20Guidelines.pdf
http://www.ncids.org/Rules%20&%20Procedures/Performance%20Guidelines/Trial%20Level%20Final%20Performance%20Guidelines.pdf
http://www.ncids.org/Rules%20&%20Procedures/Performance%20Guidelines/Trial%20Level%20Final%20Performance%20Guidelines.pdf
http://www.ncids.com/forensic/experts/ExParteMotionExpert-Arson.doc
http://www.ncids.com/forensic/experts/ExParteMotionExpert-ForensicNeuropsychologist.doc
http://www.ncids.com/forensic/experts/ExParteMotionExpert-ForensicNeuropsychologist.doc
http://www.ncids.com/forensic/experts/ExParteMotionPrivateInvestigator.doc


4. State v. Tatum, 291 N.C. 73, 229 S.E.2d 562 (1976) 

5. State v. Jones, 344 N.C. 722, 477 S.E.2d 147 (1996) 

 

Additional Resource 
Defender Manual, Chapter 5 – Experts and Other Assistance 

 

http://www.ncids.org/Def%20Manual%20Info/Defender_Manual/DefManChpt05.pdf
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