
 SEQ CHAPTER \h \r 1NORTH CAROLINA

IN THE GENERAL COURT OF  JUSTICE 






        SUPERIOR COURT DIVISION

WAKE COUNTY 

           
           FILE NOS: ____________
STATE OF NORTH CAROLINA

)








)




vs.



)  
EX PARTE MOTION FOR 






)    FUNDS FOR PSYCHOLOGICAL
_______________________ 


)

  EXPERT






)



Defendant.


)

_______________________________________________________


NOW COMES the Defendant, __________, by and through the undersigned counsel, Maitri “Mike” Klinkosum, Assistant Public Defender, and hereby moves this Honorable Court, on an ex parte basis, pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I §§ 19 and 23 of the North Carolina Constitution, N.C.Gen.Stat. §§ 7A-450(b), 7A-451, and 7A-454, as well as Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed.2d 53 (1985), State v. Ballard, 333 N.C. 515 (1993) and State v. Bates, 333 N.C. 523 (1993), for an Order allocating funds to assist the defense in the evaluation and preparation of the defense of the Defendant.  In Support of the foregoing Motion, the Defendant would show unto the Court as follows”

1. The Defendant is an indigent person charged with one count of Attempted 2nd Degree Rape.  

2. Based upon interviews with the Defendant and upon information and evidence gathered in the investigation of these matters, the undersigned attorney has determined that an evaluation of the Defendant by an expert in the field of neuropsychology is necessary to determine whether, at the time of the alleged offenses, the Defendant was insane and/or able to comprehend the consequences of his actions, whether his capacity to conform his conduct to the requirements of the law was impaired, and to identify and provide expert testimony as to statutory and non-statutory mitigating factors in the event the defendant is convicted of any crime.
3. Further, an evaluation by a neuropsychologist is necessary to determine the extent to which the Defendant suffers from brain damage.  It has been documented that the Defendant has brain damage, however, the extent of the brain damage and the areas of damage have not been determined.  The testing available through a neuropsychologist should be able to help determine the extent and location of the brain damage.
4. The Defendant’s attorney lacks the necessary expertise to determine the existence of any such disorders or defects which may be crucial to the outcome of the Defendant’s cases.  Counsel is in need of the assistance of a neuropsychologist to assist the defense in evaluating the possibility of the existence of such psychiatric conditions and the importance they may have in defending the Defendant against the charges or in sentencing.
5. The Defendant has obtained funds from the Court for the employment of a psychiatrist who is in the process of evaluating the Defendant.  However, the psychiatrist’s evaluation will be limited in that the psychiatrist is not the individual to give tests to the Defendant to determine the existence of any mental health problems and/or brain damage.

6. Denial of funding to the Defendant under the circumstances such as those existing in the present case would amount to a violation of, at least, the Defendant’s right to effective assistance of counsel, due process, and compulsory due process under the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution.  Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed.2d 53 (1985); Williams v. Martin, 618 F.2d 571 (4th Cir. 1980); Jacobs v. United States, 350 F.2d 571 (4th Cir. 1965); Hintz v. Beto, 379 F.2d 937 (5th Cir. 1967); State v. Ballard, 333 N.C. 515 (1983); State v. Bates, 333 N.C. 523 (1993).

7. Undersigned counsel has already contacted a forensic neuropsychologist that undersigned counsel has retained for similar work in the past.  The forensic psychiatrist is ___________ of Durham, NC.  Dr. ___________ practices in the field of forensic neuropsychology and has assisted undersigned counsel, and other defense counsel, in the evaluation and assessment of clients.  She has been admitted to testify as an expert in the field of forensic neuropsychology in several capital and non-capital trials throughout this State. She charges a fee of $300 per hour.  She has indicated her willingness to provide undersigned counsel with the services needed.

WHEREFORE, the Defendant respectfully prays unto this Honorable Court for the following relief:

1. That this Motion be treated as a verified affidavit for the purposes of all trials and hearings in this matter;

2. That this Honorable Court issue an Order authorizing counsel for the Defendant to retain the services of the aforementioned forensic neuropsychologist for the purpose of evaluating and the Defendant’s mental capacity and assess sanity issues, in an initial amount no to exceed $3,500.00 at a rate of $300 per hour unless further ordered by this Court;

3. That the State of North Carolina be required to pay the costs of the psychological evaluation and assessments in accordance with the Order of the Court;

4. That this Motion and any Orders resulting therefrom be sealed in the Court file of this case for appellate review and that said Motion and any Orders not be opened except upon order of this Court; and

5. For such other and further relief to which the Defendant may be entitled and which the Court may deem just and proper.

This the _____ day of ________, 2007.

   






By:___________________________







Maitri “Mike” Klinkosum








Assistant Public Defender








Attorney for the Defendant








227 Fayetteville St. Mall, Suite 500








Raleigh, NC 27601








Telephone:   (919) 715-1514








Facsimile:    (919) 715-1510








Email:   mklinkosum@yahoo.com

- 
 -
- 
 -

